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MERGER IN A REGULATED INDUSTRY 


A Case Study of the Proposed Merger of the Louisville & Nashville 
and Nashville, Chattanooga & St. Louis Railroads 





I. INTRODUCTION 


This report arises from the broad inquiry which has been launched 
by the Antitrust Subcommittee of the Committee on the Judiciary 
into the relation of the antitrust laws to those industries which are 
regulated under various statutes providing exemptions from the anti- 
trust laws. As part of this inquiry the subcommittee, it is understood, 
seeks to be informed of the general antitrust implications of railroad 
mergers and consolidations. As a means of illustrating these implica- 
tions, the chairman requested the preparation of a case study of a 
specific transaction of this kind, selecting for such study the proposed 
merger of the Nashville, Chattanooga & St. Louis Railway into the 
Louisville & Nashville Railroad Co. 

In a field so complex as that of railroad mergers and consolidations, 
it is recognized that no single transaction may be considered a typical 
one. The reasons for alevlind this particular merger for special 
study originate in certain charges made to the subcommittee by those 
opposed to the merger, which may be summarized as follows: 

(1) Although the Louisville & Nashville Railroad has for many 
vears exercised legal control over the Nashville, Chattanooga & St. Louis 

ailway through its majority stock ownership of the latter, the two 
companies have remained separate entities from both a corporate and an 
operating standpoint, and are subject to regulation by the Interstate 
Commerce Commission as separate carriers. The N. C. & St. L. 
serves part of the same territory as is served by the L. & N., the two 
railroads provide alternative routes between many of the same points, 
and despite the control relationship between them they have been 
active rivals for a substantial volume of traffic. It is alleged that the 
result of the merger, therefore, would be to eliminate such competition 
and to prevent shippers from electing between alternative routes now 
availabie. 

(2) The L. & N. is itself controlled by the Atlantic Coast Line 
Railroad and since the combined carrier system is the largest in the 
South and the fourth largest in the United States, the effect of the 
merger, it is charged, would be to solidify the domination of this 
system over the important territory which it serves. 

(3) The original acquisition of the N. C. & St. L. by the L. & N., 
and of the L. & N. by the Coast Line, occurred many years before 
approval of the Interstate Commerce Commission for such acquisitions 
was required, and thus has never come under the critical scrutiny of 
any regulatory body. 

(4) It is charged that the corporate affiliation of the L. & N. and 
N.C. & St. L. has been used since its inception to maintain in effect 


1 
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an agreement between them under which each abstains from competing 
with the other in certain parts of the territory served by the routes of 
both, and that this agreement has never been submitted for approval 
of the Interstate Commerce Commission, although such approval is 
required by the Interstate Commerce Act. It has been charged, 
also, that the effect of this agreement has been to frustrate competition 
between the carriers in the specific areas involved to the detriment 
of the public, and that in the absence of approval by the Interstate 
Commerce Commission this agreement constitutes a violation of the 
antitrust laws. A merger consummated with the approval of the 
Interstate Commerce Commission is exempt from the antitrust laws; 

thus, in this instance, it is alleged, the effect of approval of the merger 
would be to legitimize by means of an antitrust exemption a relation- 
ship which heretofore has been used in an illegal manner and to achieve 
illegal ends. 

Historically the development of railroads in the United States has 
been characterized by mergers and consolidations on an extensive 
scale. For many years the law has applied different standards of 
legality toward such activities than in nonregulated industries. 

The early railroads of the country were essentially local projects. 
As the separate roads were connected and new mileage built, the local 
companies were gradually welded into larger systems, although in 
different degree in some areas than in others. Speculative motiva- 
tions were not absent from the consolidation process, particularly in 
the late 19th century and the early part of the 20th, but the basic 
factor was probably the complex of powerful forces inherent in the 
expansion of the country itself with the accompanying growth of 
new communities and regions as centers of economic activity. 

Prior to the Sherman Antitrust Act of 1890, Federal law did not 
interfere with railroad mergers or consolidations. The first Interstate 
Commerce Act, which had been passed in 1887, prohibited railroad 
00ling arrangements, but did not apply to railroad consolidation. 
in a line of cases beginning with the Prane-Missouri Freight Associa- 
tion ease ' in 1897 and the Joint Traffic Association case? in 1898, 
the Supreme Court ruled that railroads were subject to the strictures 
of the antitrust law, and in the Northern Securities case * in 1904, the 
Supreme Court upheld the application of that law to railroad con- 
solidations specifically. 

Section 7 of the Clayton Act of 1914, prohibiting a corporation 
engaged in commerce from acquiring the stock of another with the 
effect of substantially lessening competition between them, was also 
applicable to railroads.‘ 

In the Transportation Act of 1920 Congress reversed the national 
policy concerning railroad consolidation, with the basic purpose of 
meeting the problems of rate regulation posed by the large number 
of financially weak roads in the same territories occupied by strong 
roads. This problem in essence was, as stated in the Senate com- 
mittee report accompanying the bill, “In a given competitive area 
the rates which will furnish one company a grossly excessive income 
"1 United States v. Trans-Missouri Freight Association, 166 U.S. 290. 

2 United States v. Joint Traffic Association, 171 U. 8S. 505. 

3 Northern Securities Co. v. United States, 193 U. 8. 197. 


438 Stat. 731. The Celler-Kefauver amendment of 1950 continued the applicability of sec. 7 to stock 
acquisitions of railroads, except where authorized by the Interstate Commerce Commission, (15 U. 8. C. 


18. 
5 Splawn, W, M. W., Consolidation of Railroads, Macmillan Co., New York, 1925, pp. 7-9 
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will lead another into bankruptcy.” * Congress recognized but two 
alternative solutions to this problem—Government ownership, which 
it rejected, and consolidation.’ 

Under the 1920 Act the Interstate Commerce Commission was 
required to formulate a plan for the consolidation of al) of the railroads 
in the United States into a limited number of systems, so arranged 
that the cost of transportation and rates of return would be approxi- 
mately the same under uniform rates on the movement of competitive 
traffic. Competition was to be preserved as fully as possible and 
wherever practicable existing routes and channels of trade were to 
be maintained. The Commission was authorized to approve indi- 
vidual consolidations in harmony with such a plan where it found that 
“the public interest will be promoted’’ thereby. Such consolidations, 
Ne approved by the Commission, were exempt from the antitrust 
aws. 

The authority given to the Interstate Commerce Commission under 
this act was permissive rather than compulsory, and the initiative 
was left with the railroads. The responsibility placed upon the 
Commission of developing a plan for total consolidation under the 
criteria laid down in the law was extremely difficult to discharge. 
Following a long period of hearings and controversy, the Commission 
in 1929 approved a plan for consolidation of the Nation’s railroads 
into 21 systems, 2 of which were Canadian owned and controlled.® 
It was not until 1940 that Congress relieved the Interstate Commerce 
Commission of requiring railroad consolidations to conform to a 
general plan as a condition of approval. 

Under the Interstate Commerce Act as presently amended, railroad 
mergers, consolidations, or acquisitions of control may be approved 
by the Interstate Commerce Commission if it finds that such a trans- 
action, on terms and conditions found by the Commission to be just 
and reasonable, “will be consistent with the public interest.” '° 

The act also provides that, except upon specific approval of the 
Commission, “it shall be unlawful for any common carrier * * * to 
enter into any contract, agreement, or combination with any other 
carrier for the pooling or division of traffic, or of service, or of gross 
or net earnings, or of any portion thereof * * *.” ™ 

Provided that Commission approval of a transaction has been 
obtained, the parties are exempt ‘from the operation of the antitrust 
laws and of all other restraints, limitations and prohibitions of law, 
Federal, State, or municipal, insofar as may be necessary to enable 
them to carry into effect the transaction so approved * * *.”* The 
authority conferred by the act with respect to a railroad merger of the 
type proposed in this case is thus ‘exclusive and plenary.” “ 

In considering the effect of a proposed transaction upon the public 
interest, the Commission is bound by the general requirement that 
“all of the provisions” of the Interstate Commerce Act are to be 
administered “with a view to carrying out’’ the national transporta- 
tion policy which prefaces and governs that act." 


6 Senate Committee on Interstate and Foreign Commerce, Government Control of Railroads, Report to 
accompany 8. 3288, S. Rept. 304, 66th Cong., Ist sess., November 10, 1919, pp. 13-14. 
Id 


§ 41 Stat. 480-482. 
* Consolidation of Railroads, 159 1.C.C. 522. 
049 U.S. C. $5 (2). 
n49U.8.C. $5 (1). 
249 U.S.C. §5 (11). 
13 Id. 

s 


449 U. 8. C. preceding sec. 1. 
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Although the status of railroad consolidation at the present time 
falls short of the grandiose plan which at one time represented public 
policy in this field, a considerable portion of the Nation’s total railroad 
mileage is today controlled by relatively few systems. As of Decem- 
ber 31, 1954, the total mileage of class I railroads in the United 
States was approximately 225,000 miles. The mileage operated by 
20 systems accounted for about four-fifths of the total, with 10 
systems alone accounting for more than 50 percent of the total.” 

Railroad consolidations or mergers have not been numerous in 
the last few years. Recently, however, a number of such transactions 
have been proposed and are now under official consideration, including, 
among others, the acquisition of the Iinois Terminal Railway by a 
group of nine major trunk line carriers; the acquisition of the Toledo, 

soria & Western by the Pennsylvania Railroad or the Minneapolis & 
St. Louis; and the acquisition of the Central of Georgia Railway by 
the St. Louis & San Francisco. In addition, the Atlantic Coast 
Line has for several years sought to acquire the Florida East Coast 
Railway, and this matter is now once more before the Commission. 

The case study of the proposed merger of the Louisville & Nashville 
and the Nashville, Chattanooga & St. Louis is intended to provide 
for the subcommittee a brief survey of the concepts, standards, issues, 
and arguments which are involved in considering a transaction of this 
type. The record of testimony and exhibits in this case, as in most 
other railroad mergers or consolidations, is massive. It is not possible 
within the limited compass of a brief report to cover every aspect of 
the case. The effort has been rather to focus upon those matters 
which appear to be of some significance from the standpoint of the 
inquiry of the subcommittee referred to above. In general, the ap- 
proach has been to present the views and argumenis of the opposng 
parties based upon their testimony, documents and briefs, aithough in 
some instances additional material has been interpolated in order to 
brine ovnosing points of view into more direct contraposition. 


16 Computed from Annual Report on Transport Statistics in the United States, Interstate Commerce 
Commission, 1954. 








Il. FINANCIAL AND OPERATING BACKGROUND 
CORPORATE RELATIONSHIPS 


The Louisville & Nashville and the Nashville, Chattanooga & 
St. Louis railroads today form part of the largest railroad enterprise 
under single control in the South, and one of ‘the largest in the entire 
United States. The chain of corporate links is as follows: The 
Louisville & Nashville owns approximately 75 percent of the capital 
stock of the Nashville, Chattanooga & St. Louis; the Louisville & 
Nashville is controlled by the Atlantic Coast Line Railroad Co., 
which owns about 35 percent of the capital stock of the L. & N.; and 
the Atlantic Coast Line Railroad Co. is controlled in turn by the 
Atlantic Coast Line Co., an investment company, which owns 28.5 
percent of the stock of the Coast Line Railroad. Stock control of 
that investment company is exercised by the Mercantile-Safe Deposit 
& ‘Trust Company of Baltimore, on behalf of a few estates. ‘This 
closely held investment company has assets of about $25 million. 
It controls the policies of a vast railroad domain which has combined 
assets of more than $1 billion.' 

In this enterprise, the Nashville, Chattanooga & St. Louis, with 
assets of approximately $100 million, is important less for its relative 
size than for the strategic position which it occupies in the rail network 
of the South. 


Acquisition of control of N. C. & St. L. by L. & N. 


The Nashville, Chattanooga & St. Louis Railway was chartered by 
the Tennessee Legislature in 1845, and the original main line from 
Nashville to Chattanooga, a distance of about 150 miles, was com- 
pleted 9 years later.2 The Louisville & Nashville Railroad Co. was 
chartered in Kentucky in 1850, and its original main stem of 186 miles 
from Louisville to Nashville was completed in 1859. Following the 
Civil War, from which the L. & N. emerged “with a larger and better 
re ped system than when hostilities started,”‘ both lines were 

engaged in the efforts of railroad combination and expansion 
oak characterized the reconstruction years. 

With their connections with other carriers, the L. & N. and the 
N. C. & St. L. railroads formed respective through routes which 
provided a substantial amount of competition between them for 
traffic. To keep this competition orderly, during the 1870’s the two 
roads, together with a third, partially competing, carrier, the St. Louis 
& Southeastern Railway, entered into agreements with each other 

1 Finance Docket No. 18845, Interstate Commerce Commission. Joint Application of Louisville & 
Nashville Railroad Co. and the Nashville, Chattanooga & St. Louis Railway (in which Atlantic Coast 
Line Railroad Co. and the Atlantic Coast Line Co. Are Jointed as Necessar ry Parties Because of Their Con- 
trol, Through Stock Ownership, of the Louisville & Nashville Railroad Co.), under Section 5 (2) of the 
Interstate Commerce Act for Authority to Merge the Properties and Franchises of The Nashville, Chatta- 
ey | es Louis Railway into Louisville & Nashville Railroad Co., pp. 10-13, 16, and exhibits 8, 8-a, 
Financia Relations, etc., L. & N. R. R. Co., 33 I. C. C. 168, p. 172. 


“ mg nee L., we Story of a Southern Carrier: The Louisville & Nashville, Young & Ottley, Inc., New 
ork, 1 
5 


75080—56——2 
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under which traffic between Nashville and other territories was 
amicably divided. At about this time the Nashville, Chattanooga 
& St. Louis began to operate under lease—and had contracted to 
purchase—the Indiana and Illinois divisions of the St. Louis & South- 
eastern Railway, from Evansville to East St. Louis; the N. C. & St. L. 
was building a line connecting Nashville with Owensboro, Ky.; and 
it planned to build a short line connecting Owensboro and Evansville.® 
These steps were part of a grand plan for an independent through line 
extending from the great West to the South Atlantic seaboard.’ 

The Louisville & Nashville had for some time regarded the develop- 
ment of the Nashville, Chattanooga & St. Louis with growing appre- 
hension, and the invasion of Kentucky territory by the latter appears 
to have been the final straw. The roadbed from Owensboro to the 
Kentucky-Tennessee border was already complete. A line connecting 
Owensboro and Nashville would not only run through ‘almost in- 
exhaustible fields of bituminous coal of superior quality’’*; it would 
also parallel the existing main line of the Louisville & Nashville, 
opening a competitive Ohio River Gateway to traffic via Nashville. 
The Louisville & Nashville acted to forestall the ‘‘aggressive antago- 
nistic policy pursued’”’ by the Nashville, Chattanooga & St. Louis.’ 
It sought and obtained, in 1880, majority stock control of the com- 
peting road.” The L. & N. has maintained such control ever since." 

The departing president of the Nashville, Chattanooga & St. Louis 
reported to his stockholders in that year: 


The through line that I had formed and in which I had 
confidence was suddenly sundered and my aim at a trunk- 
line under one management from St. Louis to the South 
Atlantic, concentrated at one port to secure a transatlantic 
line for imports and exports, has been defeated.” 


The acquisition by the L. & N. of control over the N. C. & St. L. 
antedated the first Interstate Commerce Act, which was passed in 
1887, and the Sherman Antitrust Act, which was passed in 1890. In 
1915, the Interstate Commerce Commission, following an extensive 
inquiry into the circumstances surrounding the acquisition, as part 
of a broad investigation which had been directed by a Senate resolu- 
tion into the financial relations of the L. & N., concluded: 


The geographical relations of these two systems are such 
that were they separately controlled competition between 
them would be the inevitable result * * * 

The official records of these carriers clearly establish that 
the purchase of control of the Nashville, Chattanooga & St. 
Louis Railway by the Louisville & Nashville Railroad Co. 
was primarily for the purpose of restricting competition and 
to maintain rates. 

* * * the securing of control over the Nashville, Chatta- 
nooga & St. Louis Railway by the Louisville & Nashville elim- 
inated a competitive condition which, if allowed to continue, 
might have greatly changed the whole railroad map of the 
Mississippi Valley and the Southeast. 








5 Financial Relations, 33 I. C. C. 168, pp. 176-177. 

6 Ihid., pp. 175-176. 

7 Kerr, op. cit., p. 10. 

§ Financial Relations, 33 I. C. C. 168, p. 244. 

* Tbid., p. 175. 

1 Finance Docket No. 18845, Application ete., p. 16. 
11d 


12 Financial Relations, 33 I. C. C. 168, p. 247. 
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That report of the Interstate Commerce Commission went on to 
point out another important aspect of the acquisition, as follows: 


* * * Another fact which must not be lost sight of is that 
while the Louisville & Nashville system has undoubtedly 
been aiming wherever possible to restrain competition with 
its lines it has also, especially on through business moving be- 
tween the North and the South and between the East and the 
West, been constantly forced to meet the competition of other 
large systems like the Southern Railway and the Illinois 
Central. In certain of its acquisitions it has no doubt been 
guided as much by a desire to meet one kind of competition 
as to restrain another kind.” 

At present, the L. & N. Railroad Co. owns 191,747 shares of the 
common stock of the N. C. & St. L. Railway Co., equivalent to 74.9 
percent of the total common stock outstanding." 


Acquisition of control of L. & N. by Atlantic Coast Line 


During the reconstruction era, the L. & N. was second only to the 
Southern Railway in the extent of its expansion efforts, and continued 
to add to its operating system. The acquisition of control of the 
N. C. & St. L. had indirectly joined about 500 miles of owned or 
leased road to the approximately 1,800 miles already operated by the 
L. & N. By 1900, the L. & N. operated directly about 3,000 miles of 
— and the two prospering lines together operated more than 4,000 
miles, 

Early in 1902, attracted by the favorable investment standing of the 
L. & N., two independent speculative pools, which subsequently 
joined forces, were organized to purchase stock control of that railroad. 

Vithin a few months, aided by a presumed inadvertence by the L. & N. 
directors which in effect resulted in the company’s selling its own stock 
short, the combined Gates-Hawley pool was in control of 51 percent 
of the eutstanding shares of the L. & N. A group headed by J. P. 
Morgan then obtained an option to purchase aes shares for a total 
price of $37 million.® 

At that time, about two-thirds of the total railroad mileage of the 
country was concentrated in 7 great railroad systems, each with 
more than 10,000 miles. The Morgan interests already controlled 
the system comprised of the Southern, the Central of Georgia, the 
Lehigh Valley, the Mobile & Ohio, and the Cincinnati, New Orleans 
& Texas Pacific, a system ranking seventh in mileage among the 
railroad systems of the country. Jointly with the Hill interests, 
Morgan ae controlled the largest single railroad system of the time, 
composed of the Chicago, Burlington & Quincy, the Great Nerthern, 
the Northern Pacific, and the Erie.” 

Both the Atlantic Coast Line and Seaboard Air Line, cognizant 
of the competitive advantages—vis-a-vis each other and the South- 
ern Railway—of a close corporate connection with the strong L. & N. 
system and its western outlets, vied actively for its stock." Each 
of the two railroads was fearful of control of the L. & N. by the 
other, and both feared that control of the L. & N. might be acquired 
“8 Thid., pp. 174, 176, 198. 

14 Finance Docket No. 18845, Application, etc., p. 16. 

8 Kerr, op. cit., p. 49. 

6 Ibid., pp. 51 


. 51-53. 
17 Chapman, J. W., Railroad Mergers, Simmons-Boardman Publishing Co., New York, 1934, pp. 4-7. 
18 Consolidation of Railroads, 63 I. C. C. 455, p. 546. 
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by the Southern. For a time consideration appears ~ have been 
ven to the possibility of joint control of the L. & N. the Coast 
ine and the Seaboard.” In the end, Mr. Morgan deci ed in favor 
of the Atlantic Coast Line, and late in 1902 for the consideration of $50 
million in cash, stock, and bonds, contro] of the L. & N. passed into 
the hands of that great railroad system.” 

Some interesting details of the acquisition of control over the L. & N. 
by the Coast Line have been described by a chronicler of the L. & N. 
as follows: *! 

On April 7, 1902, the board of directors voted to increase 
the road’s capitalization from $55 million to $60 million, such 
an increase having been authorized by the stockholders some 
few years before. This involved the sale of 50,000 shares of 
stock. Shortly prior to that time Edwin Hawley, president 
of the Minneapolis and St. Paul and the Iowa Central Rail- 
roads, and John W. Gates, of “bet-a-million” fame, became 
independently interested in securing large quantities of 
L. & N. stock. They soon became aware of this mutual 
interest and eventually joined forces, entering into an agree- 
ment whereby the two ‘‘pools”’ would act as one in the dis- 
posal of any L. & N. stock accumulated. These two men 
also acted as agents for several interests. 

The directors of the L. & N., who held a comparatively 
small amount of stock themselves, were seemingly unaware 
that the road’s “paper’’ was being concentrated in the hands 
of a few individuals and proceeded to sell the 50,000 addi- 

tional shares which had been authorized, before they had 
been actually issued. It was their thought that such a dis- 
position was to the best interests of the company and would 
keep the company’s stock from being a drug on the market. 
Unfortunately, their action occurred at a time when the 
Hawley-Gates pools were unusually active and the latter as 
chief buyers of the new stock began to put the pressure on for 
an immediate delivery of their purchases. This the L. & N. 
could not do because of a stock exchange ruling that new 
shares could not be listed and made good for delivery until 
30 days after the application to list. Thus, the L. & N. was 
technically “short” on its own stock and the directors began 
frantically to try to borrow or secure enough existing stock 
to make good the sales made in good faith. But, unfortun- 
ately, available stock was mostly in the hands of the Hawley- 
Gates combine, who had thus succeeded in cornering the 
market. Meanwhile, following the inevitable dictates of the 
old law of supply and demand, the price of the stock mounted 
sharply, which may or may not have been an unforseen con- 
sequence. A panic * * * loomed as a dangerous possibility 
but Gates and Hawley generously agreed not to press for 
immediate delivery. ‘To be sure, this was to their advan- 
tage, for at the time they owned or controlled 306,000 shares 
of the 600,000 shares outstanding and anything that might 

1® Kerr, op. cit., p. ! 
sonnel Report e stockholders of the Atlantic Coast Line Railroad Co. for the year ending June 30, 


21 Wow, Kincaid, The Louisville & Nashville Railroad 1850-1942, L.& N. Magazine, Louisville, Ky., 
1943, pp. 98-99. 
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have proved harmful to the L. & N. Railroad, would certainly 
have redounded to their Sinan Tantege. 

As indicated, this artificial popularity of L. & N. stock 
zoomed its listing upward and on April 9, 1902, for instance, 
169,000 shares of L. & N. figured in the day’s trading on the 
New York Stock Exchange; approximately one-fourth of the 
total volume of business. This activity in L. & N. stock 
created a great deal of interest, not only in Wall Street, but 
in the contemporary press, as well, and each “expert” had 
his own conjecture as to just what was actually happening 
behind the scenes. It was generally agreed that the owner- 
ship had changed hands and that August Belmont & Co., 
who owned a large amount of L. & N. stock, and who repre- 
sented the foreign interests such as the Rothschilds, had 
been ousted from control * * * 

One rumor was to the effect that the Southern was out 
to acquire the L. & N. in retaliation for the steps which the 
latter had recently taken to gain access to Knoxville & 
Atlanta * * * 

About the middle of April, 1902, J. P. Morgan & Co. 
finally pricked all the bubbles of fact and fancy that were 
floating about by announcing that they had acquired 100,000 
of the shares owned and controlled by the Gstee Hania 

ool at the rate of $120 per share, this representing a soak 
but neat, profit of several millions of dollars for Messrs. 
Gates, Hawley and associates, J. P. Morgan & Co, also 
took an option to purchase the remaining 206,000 shares at 
this price before October 15, 1902, subsequently doing just 
that. The combine had claimed consistently that they had 
no interest in securing control of the L. & N. but had pur- 
chased its stock solely because they thought it was a good 
investment. And so it was—as things turned out. 

In October of the same year, J. P. Morgan & Co. sold their 
holdings in the L. & N. to the Atlantic Coast Line (the two 
roads had physical connection at Montgomery, Ala., and 
River Junction, Fla.), thus giving that line the ownership of 
51 percent of the L. & N. capital stock * * * The L. & AS 
board of directors at a meeting on October 30, 1902, appended 
a matter-of-fact footnote to past history by including in the 
minutes of that meeting this statement: “Resolved: That 
the Louisville & Nashville Railroad Company hereby 
assents to the purchase and the holding of a majority of its 
capital stock by the Atlantic Coast Line Railroad Com- 
pany.” A little over 23 years before the stock of the 
L. & N. had been first listed on the New York Stock Exchange 
and the control of the road had begun to pass from the cities 
and counties which had helped to build it. 


Before this acquisition of the L. & N., the Coast Line operated more 
than 4,000 miles of road; the effect of the acquisition was virtually 
to double the amount of mileage directly and indirectly under a single 
oneae Hing Steel, making the system the “gen largest in the coun- 
try.” rough ownership of $45 million of securities of the Coast 


2 Chapman, op. cit., p. 7. 
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Line received in payment for the L. & N. stock, the Morgan interests 
continued for some time to be affiliated with control of this system. 

Although the stock ownership of the L. & N. by the Atlantic Coast 
Line was reduced in 1945, the Coast Line has retained sufficient 
holdings of stock to assure effective control of the L. & N. At. the 
present time, the Atlantic Coast Line Railroad Co. owns 823,427 
shares of the common stock of the Louisville & Nashville, representing 
35.2 percent of the total such shares outstanding.” 

The corporate control connecting the Atlantic Coast Line and 
Louisville & Nashville interests is refleeted in the interlocking direc- 
tion of the policies of these carriers by several officers and directors 
in common. Mr. A. L. M. Wiggins is chairman of the board of 
the Atlantic Coast Line Co., the Atlantic Coast Line Railroad, and 
the Louisville & Nashville Railroad. Mr. C. McD. Davis is president 
of the Atlantic Coast Line Railroad, and a director of that company 
as well as of the Atlantic Coast. Line Co. and the Louisville & Nash- 
ville Railroad. Mr. F. B. Adams is a director of the Atlantic Coast 
Line Co., the Atlantic Coast Line Railroad and the Louisville & 
Nashville Railroad.* 

Seven of the nine directors of the Atlantic Coast Line Co. are also 
among the thirteen directors of the Atlantic Coast Line Railroad, 
thus constituting a majority of the latter.” 

Eight of the thirteen directors of the Atlantic Coast Line Railroad 
are also among the fifteen directors of the Louisville & Nashville 
Railroad, thus constituting a majority of the latter.” 

While the President of the Louisville & Nashville Railroad serves 
both as a director of that company and of the Nashville, Chattanooga 
& St. Louis, this is the only instance of an officer or director of the 
N. C. & St. L. serving also as an officer or director of any of the affili- 
ated companies. The other directors of the N. C. & St. L. serve that 
railroad alone.” 


RELATIVE IMPORTANCE OF THE SYSTEM 


The mileage operated by the affiliated railroads at the present time 
is approximately as follows: 


! Annual Report to Stockholders of the Atlantic Coast Line Railroad Co. for the yearended December 31, 
1954, map frontispiece. 
? Finance Docket No. 18845, Application, etc., pp. 22-23. 


The L. & N. alone operates 4,737 miles of road, placing it in 19th 
position among the largest railroads in the United States. Addin 
the 1,032 miles of the N. C. & St, L. places the merged railroads 16th 
in total mileage. The combined mileage operated by the entire 
Atlantic Coast Line—Louisville & Nashville—Nashville, Chattanooga 
& St. Louis system makes it the third largest railroad combination 
in the United States in this respect, larger than the New York Central, 

% Finance Docket No. 18445, Application, etc., p. 16. 
a a pp. 5-9 


Td. 
7 Id. 
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the Pennsylvania, or the Union Pacific, and exceeded only by the 
Atchison, Topeka & Santa Fe and the Southern Pacific.” 

Among the major railroads serving the South, approximately 5,800 
miles operated by the L. & N. and N. C. & St. L. tegether compare 
with approximately 8,000 miles operated by the Southern Railway 
System and its affiliates, ® approximately 6,500 miles operated by the 
Illinois Central,” and about 4,100 miles operated by the Seaboard 
Air Lines! Thea roximately 12,500 miles operated by the Atlantic 
Coast Line—L. EN. —N. C. & St. L. combined dwarfs by comparison 
every other carrier in the South. 

Other measures of the relative importance of the railroads reveal a 
similar pattern. Thus, gross revenues of the L. & N. and N. C. & 
St. L. together were $233 million im 1954, ranking 13th in the Nation 
in this respect, and surpassed only by the Southern Railway and 
Illinois Central among systems serving the South. The addition of 
the $152 million of gross revenue of the Coast Line raises the combined 
total to sixth place nationally, ranked only by the Pennsylvania, New 
York Central, Southern Pacific, Atchison, Topeka & Santa Fe, and 
Union Pacific in that order. Among carriers serving the South, the 
aggregate gross revenues. of the Coast Line, L. & N. and N.C. & St. L. 
were far ahead of any other system, about 40 percent above the 
gross revenues of the Illinois Central, and more than 50 percent above 
those of the Southern.” 


ROUTES AND CONNECTIONS 


The Louisville & Nashville is one of the major railroad carriers of 
the country, serving 13 States in the important territory generally 
described as the middle South. Its territory is bounded on the 
south by the Gulf of Mexico, and along this coast a line connects 
New Orleans, Mobile and Pensacola. On the north, its lines extend 
from Cincinnati westward along the Ohio River through Louisville 
and Evansville, thence northwest to St. Louis and southwest to 
Memphis on the Mississippi River. Connecting north and south, 
its lines go through Birmingham and Nashville. An important seg- 
ment connects Cincinnati with Atlanta via Knoxville.” 

Its routes enable the L. & N. to operate, with varying degrees of 
directness, single-line through service from St. Louis, Evansville, 
Louisville, or Cincinnati to the Gulf of Mexico, to Atlanta or to Mem- 
phis. Diverging from its main stems, branch lines reach nearby areas. 

The principal points of connection and interchange with other rail- 
roads are: Cincinnati, Ohio; Louisville, Ky.; Evansville, Ind.; St. 
Louis, Mo.; Memphis, Tenn.; Nashville, Tenn.; Birmingham, Ala.; 
Montgomery, Ala.; New Orleans, La.; Chattahoochee, Fla.; Knoxville, 
Tenn.; Atlanta, Ga.; and Gadsden, Ala.“* Four of these points, 
Atlanta, Birmingham, Montgomery, and Chattahoochee, are served 
also by the Atlantie Coast Line.* 


* — Docket No. 18845, exhibit H-3, p. 9. 


» Id. 

*! Standard and Poor's Corporation Records, vol. P-S, 1955, p. 7007. 

* Finance Docket No. 18845, exhibit H-3, p. 9. 

" Ibid., exhibit H-4, map frontispiece. 

3 Finance Docket No, 18845, Application, etc 

3s Annual Report to Stockholders of the Atlantic C oast Line Railroad Co. for the year ended December 31, 
1954, map frontispiece. 
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The Nashville, Chattanooga & St. Louis, operating largely within 
the territory served by the Louisville & Nashville, provides a short 
route for rail traffic between the Southeast and the Midwest and 
Northwest. Within the corporate family which controls it, the 
N. C. & St. L. serves as an important connecting link between the 
L. & N. and the Atlantic Coast Line. 

The hub of the routes operated by the N. C. & St. L. is Nashville. 
Southeastward from Nashville it runs through Chattanooga to At- 
lanta, with a feeder line to Gadsden, Ala. Westward from Nashville 
its lines extend to Paducah, Ky., on the Ohio River, to Memphis, 
Tenn., on the Mississippi, and to Union City, which lies between. 
The line connecting Paducah with Memphis is operated under a long- 
term lease from the L. & N.*® 

The N.C. & St. L. has 21 points of connection and interchange with 
16 other railroads. The principal points are at Paducah, Ky.; 
Memphis, Tenn.; Jackson, Tenn.; Martin; Tenn.; Nashville, 
Chattanooga, Tenn.; Atlanta, Ga.; and Gadsden, Ala.” Four of these 
principal points, Memphis, Nashville, Atlanta, and Gadsden, are also 
served by the L. & N. Atlanta is served also by the Atlantic Coast 
Line. 

TRAFFIC VOLUME AND PATTERN 


In the aggregate, ” L. & N. handles several times the volume 
of traffic of the N.C. & St. L., and hauls this freight over a somewhat 
longer average distance. In 1954, for example, the L. & N. handled 
about 60 million tons of freight as compared with about 11 million 
tons handled by the N. C. & St. L., while the average haul per revenue 
ton carried on the L. & N. was about 222 miles, compared to 187 miles 
on the N. C. & St. L.*® There are, also, basic differences between the 
two roads in the pattern of traffic and in the types of freight moved. 

The L. & N. is one of the principal rail carriers of bituminous coal 
in the country. In 1954, coal accounted for about 44 percent of the 
total tonnage carried by the railroad and for about 27 percent of its 
revenue.” In contrast, about 20 percent of the tonnage carried by 
the N. C. & St. L. and less than 8 percent of its revenue was attribu- 
table to coal traffic. Close to one-half of the revenues of both the 
L. & N. and the N. C. & St. L. is derived from the movement of 
“manufactures and miscellaneous’’, i. e., goods other than agricul- 
tural, animal, mineral or forest products." 

The L. & N. originates a much larger share of its traffic than the 
N.C. & St. L. and is much less dependent than the latter upon traffic 
interchanged with other railroads. More than three-fourths of the 
tonnage handled by the L. & N. originates on its own lines, as against 
less than one-half in the case of the N. C. & St. L. Less than 15 
percent of the traffic handled by the L. & N. terminates on its lines 
after being originated by other railroads, whereas such traffic accounts 
for about one-fourth of the N. C. & St. L. total. Furthermore, the 
N.C. & St. L. is dependent to a much larger extent than the L. & N. 
upon ‘bridge’ or ‘‘overhead” traffic, i. e., freight which neither origi- 
nates nor terminates on the lines of the ‘cabeont in question, but rather 

% Finance Docket No, 18848, exhibit H-4, map frontisniece, 
# Finance Docket No. 18845, a etc., pp. 22-23. 
Finance Docket No ‘ 18845, exhibit H-31, pp. 6 and 11. 

3? Finance nat No. 18845, exhibit H-4, p. 26. 


® Thid., p. 27 
4“ Ibid., pp. 26-27. 
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is received from connecting lines and delivered to other connecting 
lines. About one-fourth of the total tonnage moved over the N.C. & 
St. L. consists of overhead traffic, as against less than 10 percent for 
the L. & N.# 

Of the total traffic of the N. C. & St. L. interchanged with other 
railroads, about 25 percent is interchanged with the L. & N. and 
approximately 10 percent with the Atlantic Coast Line or carriers 
operated jointly by the L. & N. and the Coast Line. The principal 
nonfamily connecting railroads with which the N. C. & St. L. inter- 
changes traffic are the Illinois Central, the Central of Georgia, the 
Southern Railway, and the Gulf, Mobile & Ohio.* 


FINANCIAL AND PHYSICAL CONDITION 


Both the Louisville & Nashville and the Nashville, Chattanooga 
& St. Louis appear to be efficient carriers and in sound condition, 
physically as well as financially. 

he L. & N. is regarded as one of the strongest carriers among the 
larger railroads in the country. It serves the heartland of the region 
lying between the Ohio River and the Guif of Mexico, a rich and 
steadily developing territory which includes the five largest cities in 
the South—Atlanta, Birmingham, Louisville, Memphis, and New 
Orleans. In addition to Louisville, it serves two other major Ohio 
River gateways, Cincinnati and Evansville, and reaches into St. Louis, 
one of the major gateways to the West. While coal traffic provides 
its major single source of revenue, the L. & N. has developed diversified 
freight movements which provide it with a relatively even balance of 
traffic moving in either direction. 

Although somewhat slow to dieselize—a costly delay attributed by 
some to its inherent conservatism and to its loyalty to the coal 
industry,“ the L. & N. is now within about 10 percent of total diesel- 
ization, and has placed orders to complete the conversion.“ About 
one-half of the present plant of the L. & N. is less than 10 years old.” 

Earnings and dividends of the L. & N. have been high, and its 
securities appear to be favorably regarded by investors. Net income 
after taxes was $24.6 million in 1955.“ In 1954, among the Nation’s 
railroads of its size or larger, it ranked third in terms of net operating 
income per operated mile.* The L, & N. has a unique financial record 
in that ‘it has never been reorganized, never been in receivership, 
never defaulted on a financial obligation, * * * and never missed a 
dividend since 1898 with the solitary and understandable exception of 
1933.”’ * Even in the depths of the great depression, the L. & N. was 
strong enough, if only by comparison, to be grouped by a railroad 
investment expert among “the 10 remaining carriers which are to be 
considered financially sound in the strictest sense of the word.” © 

The N.C. & St. L., aided by a strategic location, progressive man- 
agement, and heavy investment in capital improvements, is an 

* Standard & Poor's Corporation Records, vol. L-0, 1955, pp. 7703 and 7952, 

# Finance Docket No. 18845, exhibit we 4-5. ce 7 

44 Morgan, D. P., *‘This Is Louisville & Nashville” in Trains, March 1955, p. 18. 

45 Standard & Poor’s Corporation Records, Daily News, January 16, 1956, p. 9882, 

« Finance Docket No. 18845, official Coumeertas of hearings, p. 80. vs 

4’ Standard & Poor’s Corporation Records, Daily News, January 31, 1956, p. 9747, 

# Finance Docket No. 18845, Exhibit H-4, p. 9. 


Morgan, op. cit., p. 17. 
® Kerr, op. cit., p. 65. 
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important carrier of long-distance traffic interchanged with other 
railroads. The traffic of the N.C. & St. L. is well diversified, and is 
in approximate balance between that originated and that terminated. 
With unusually effective solicitation, it has developed a large and 
profitable volume of ‘‘bridge”’ or ‘‘overhead”’ traffic. With respect to 
a significant part of interchange traffic, the N. C. & St. L. has been 
remarkably successful in short-hauling originating and competing 
carriers, including the L. & N. 

The N. C. & St. L. is a thoroughly modernized railroad and has 
been quick to take advantage of caahel ological developments. The 
road is completely dieselized—it was the first carrier in its region to 
achieve that distinction—and operates with centralized traffic control 
over virtually all of its main lines.” 

Earnings of the N. C. & St. L. have been consistently high. Net 
income after taxes in 1954 was above $3 million.” Although income 
fell off sharply in 1955 as a result of a prolonged strike involving both 
the L. & N. and the N. C. & St. L., revenues by the end of the year 
had been practically restored to normal.” Net operating income per 
operated mile in that year was about $4,500, comparing favorably in 
this respect with most carriers of considerably larger size. As a 
matter of policy a substantial proportion of earnings has been retained 
for reinvestment in plant and equipment. In 1954, for example, it 
retained about 68 percent of its net income, in comparison with the 
L. & N. which paid out about 62 percent of its net income in the form 
of dividends in that year. As a result of this reinvestment policy, 
about three-fourths of the plant of the N. C. &-St. L. is less than 10 
years old.® 


OPERATING RELATIONSHIPS 


Although the L. & N. has owned a controlling interest in the 
N.C. & St. L. for over 75 years, the N. C. & St. L. management for a 
number of years prior to the merger proposal in 1955 appears to have 
been permitted and to have exercised a considerable degree of au- 
tonomy with respect to operating policy. Within limitations estab- 
lished by long-standing agreement, the two roads had continually 
engaged in active rivalry for traffic. At the same time, the close 
corporate relationship of the two railroads has engendered many forms 
of cooperation which would a. not otherwise have occurred. 

Long-term capital financing of the N. C. & St. L. has been facilitated 
by credit backing provided Ey the L. & N. The only fixed debt of 
the N. C. & St. L. at present is an issue of 3 percent bonds, the prin- 
cipal and interest of which are guaranteed by the L. & N. These 
bonds were used to refund an oie 7 issue bearing an interest rate of 
4 percent.® 

An important segment of the lines of the N. C. & St. L. is leased 
to it by the L. & N. which is the owning road. This segment runs 
from Paducah, Ky., to Memphis, Tenn. It intersects the western 
extension of the N. C. & St. L. line at Bruceton, Tenn., ai provides 

5 Nashville, weg 4 & St. Louis Railway, Annual Report to Stockholders for the year ended 
December 31, 1954, p. 13. 

® Standard & Poor’s Corporation Records, vol. L-O, 1955, p. 7953. 

8 Ibid., Daily News, January 30, 1956, 4 9764. 

 Tbid., vol. L-O, 1955, pp. 7953 and 7 


88 Finance Docket No. "18845, official Goan of hearings, p. 80. 
% Ibid., pp. 425-426. 
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a substantial part of the mileage operated by the N. C. & St. L. 
between Nashville and Paducah or Memphis.” 

Certain facilities are used jointly by both railroads, such as the 
freight terminal yard recently constructed by them at Nashville to 
vellaee the older yards formerly used separately by the two railroads. 
A substantial investment, to be shared by the L. & N. and N.C. & 
St. L., was recently authorized for the purpose of modernizing and 
expanding the N. C. & St. L. freight terminal facilities in Atlanta; 
when construction is completed the L. & N. plans to move all its 
freight operations in Atlanta to this yard.™ 


# Finance Docket, No. 18845, Application, etc., > = 
* Standard & Poor’s Corporation Records, vol. L-O, 1055, p. 7254. 





Ill. THE MERGER PROPOSAL 
CHRONOLOGY AND TERMS 


On July 1, 1950, culminating a long and successful career with the 
Louisville & Nashville Railroad, Mr. J. E. Tilford became its president. 
His two predecessors had come to the L. & N. after serving as presi- 
dents of the N. C. & St. L.' 

In 1951, in a speech delivered to the Security Analysts of New 
York, Mr. Tilford stated that, upon completion of a new joint freight 
terminal in Nashville, he planned to merge the L. & N. and the 
N.C. & St. L.2 Subsequently, extensive studies were undertaken by 
L. & N. officials with respect to the effects of the contemplated 
merger upon the two railroads.’ 

An important aspect of the merger related to its effect upon traffic. 
Early in 1954, arrangements were made for traffic executives of the 
L. & N. and N. C. & St. L. to prepare independent estimates of the 
effect of a merger upon the traffic revenues and expenditures of the two 
roads. The report of the N. C. & St. L. traffic department estimated 
that losses in traffic resulting from the merger would heavily outweigh 
the economies involved.* 

This was the only instance in which the N. C. & St. L. officers were 
formally consulted concerning the merger. 

On November 18, 1954, shortly after completion of the new freight 
terminal in Nashville, the L. & N. board of directors officially requested 
Mr. Tilford to submit a plan for merging the N. C. & St. L. into the 
L. & N. Shortly thereafter, such a plan was submitted, involving 
consummation of the merger by exchange of capital stock of the two 
corporations, thus wiping out the minority interest in the N. C. & 
St. L. and eliminating the latter as an independent corporate entity.® 

On December 16, 1954, the L. & N. board approved the proposed 
plan of merger, on the ground that increased efficiency and economy 
of operation would result, as indicated by final studies conducted by 
the L. & N. management.° 

On January 28, 1955, the Louisville & Nashville Railroad Co. and 
the Nashville, Chattanooga & St. Louis Railway Co., joined by the 
Atlantic Coast Line Railraod Co. and the Atlantic Coast Line Co., 
together filed a formal application with the Interstate Commerce Com- 
mission seeking formal approval by that agency of the proposed 
merger, as required by law. 

The application was signed by the presidents of the four companies, 
who certified to the accuracy of the statements made in the applica- 
tion, except that W. S. Hackworth, president of the N. C. & St. L., 
did not associate himself with ‘the statement of the economies and 
other advantages which would result from the proposed merger, such 


1 Finance Docket No. 18845, official transcript of hearings, p. 16. 
2 Ibid., p. 249. 

3 Ibid., p. 20. 

4 Thid., pp. 1177-1178. 

§ Tbid., p. 20. 

* Finance Docket No. 18845, Application, etc., Exhibit 1, p. 1. 
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statements being those of other applicants based upon studies con- 
ducted by them.” 7 

The proposed merger was subsequently submitted to the stock- 
holders of both companies, and received the necessary approval in 
April 1955.° 

About 83 percent of the outstanding stock of the L. & N. was 
voted, and 99.87 percent of these shares were voted in favor of the 
merger.® 

Of a total of 256,000 shares of N. C. & St. L. stock outstanding, 
230,628 shares were voted. The actual vote by stockholders of the 
N. C. & St. L. was 211,987 shares for the merger, and 18,641 shares 
against. Of the shares voted for the merger, of course, 191,747 were 
owned by the L. & N. Even with respect to the votes cast by minor- 
ity shareholders alone, however, a majority of such shares—-20,240 
out of 38,881—-were voted im favor of the merger. A separate vote 
was taken on the financial terms of the merger, and on this issue, 
while the total vote approved the proposed terms, more than one- 
half of the votes cast by the minority stockholders of the N.C. & St. L. 
were opposed to hee. terms. The official tally of votes cast by 
stockholders of the N. C. & St. L. was as follows: © 











Merger Approval of terms 

For Against For Against 
i i i ea el |. re. a . 
Depereey nthe oi3 3245. i i. il. AL dad 1 20, 240 | 18, 64154 1 36, 812 | 4, 699 


eS Fe TO ee et | 211, 987 | 18, 6414 208, 559 | 21, 699 
' t 








1 Including 768 shares owned by Atlantic Coast Line Co. (Finance Docket No. 18845, exhibit I H-27, p 
16 (list of 30 largest stockholders <{ the N. C. & St. L.)). 


The proposed merger contains specific provisions affecting the in- 
terests of minority stockhviders, the employees, and connecting rail- 
roads. In addition, the L. & N. is to assume all obligations of the 
N.C. & St. L., of which about one-half are already guaranteed by the 
L. & N." All terms and conditions are subject to modifications made 
by the Interstate Commerce Commission as a condition of approval. 

With respect to the interests of minority stockholders, the merger 
proposal provides for the authorization and issuance of 384,000 shares 
of L. & N. capital stock in exchange for all outstanding stock of the 
N.C. & St. L., in the ratio of 1% shares of L. & N. stock for each share 
of N. C. & St. L. stock. The effect of the merger would be to ex- 
change for the 25.1 percent interest in the N. C. & St. L. held by the 
menoeiey stockholders a 3.96 percent in the outstanding shares of the 

4. & N.# 

With respect to employees of either railroad adversely affected 
through loss of job or reduction in pay withim 1 year after the proposed 
merger is approved, the applicants proposed that such employees be 
given the option of receiving either a lump-sum separation allowance 
ranging up to 12 months’ pay depending upon length of tenure, or 





7 Finance Docket No. 18845, Application, ete., p. 58. Mr. Hackworth was not called as a witness by 
either side during the hearing, and his testimony was not required by the examiner. 

§ Finance Docket No. 18845, official transcript of hearings, p. 21. 

§ Tbid., p. 437. 

10 Finance Docket No. 18845, exhibit H-80. 

i Finance Docket No. 18845, Application, etc., p. 20 and exhibit 8-a. 

2 Finance Docket No. 18845, Brief on Behalf of Gordon D. Stott, et al., a Protective Committee for Mi- 
nority Stockholders for the Nashville, Chattanooga & St. Louis Railway, p. 3. 
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continuation of their income of the preceding 12 months for a period 
of not less than their tenure nor more than 4 years. Benefits in 
the latter case are to be offset by income received from any other em- 
ployment during the protective period. Employees required as a 
result of the merger to transfer to another city are to be reimbursed 
for moving expenses and for losses suffered through sale of a home or 
cancellation of a lease. 

Finally, the proponents of the merger have expressed a willingness 
that, in accordance with the usual practice of the Interstate Com- 
merce Commission in matters of this kind, any approval of the 
merger be conditioned upon the maintenance of all existing routes 
connecting the N. C. & St. L. with other railroads. The applicants 
propose further that such a requirement, if imposed, be conditioned 
in turn upon the agreement of such other railroads to maintain 
existing routes connecting with the N. C. & St. L. lines." 

Extensive hearings on the merger proposal were held by the Inter- 
state Commerce Commission in August and September 1955, both in 
Washington and in Nashville, at which voluminous testimony and 
supporting exhibits were received from interested parties favoring or 
opposing the proposed merger or any of its terms. Briefs were filed 
by counsel representing the various parties on November 1, 1955, and 


the matter now awaits a report by the presiding examiner, Mr. Paul 
R. Albus. 


PRINCIPAL ISSUES 


The principal justification cited in behalf of the proposed merger 


is “to provide improvements in public service by, and economies 
in the operation’”’ of the two railroads.” The proponents state that 
the close corporate, managerial, territorial, and traffic relationships of 
the two roads make the merger a “natural and logical development”’; 
that the merger would permit desirable corporate simplification; 
that “by being ae under one management and control, the 
merged properties could produce transportation service more efli- 
ciently and economically’’," and that such service would also be more 
coordinated and more expeditious; that the single organization 
would be able ‘‘to meet more effectively competition from other modes 
of transportation, especially those by highway, airway and waterway, 
which competition is becoming more intensified due to increased 
Government aid to such forms of transportation’’;* and that ac- 
complishments resulting from the merger ‘‘would give assurance of a 
stronger and financially more stable railroad.” ™ 
The principal opposition to the proposed merger has come from the 
city of Nashville and the Nashville Chamber of Commerce; the 
State of Tennessee; and employee groups, including the N. C. & St. L. 
Railway Employees Job Protection Association, the Railway Labor 
Executives Association, the Brotherhood of Railroad Trainmen, and 
the Order of Railway Conductors and Brakemen. 
In general, the opposition to the merger is based upon the following 

grounds: that the merger would not promote ‘‘the ‘best use’ of the 
~'® Finance Docket No. 18845, Application, etc., pp. 35-36. 

“% Finance Docket No. 18845, official transcript of hearings, pp. 48-49. 

% Finance Docket No. 18845, Application, etc., p. 31. 

% Finance Docket No. 18845, Brief on Behalf of Applicants, p. 103. 

Y Finance Docket No. 18845, Application, etc., p. 32. 

8 Thid., p. 31. 

1° Thid., p. 33 


® Tbid., p. 31. 
21 Id. 
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transportation facilities of the two roads’’;* that most of the alleged 
economies can be obtained by cooperative effort between the two rail- 
roads without merging them;* that any economies realized would 
benefit the L. & N. stockholders and not the public,* and that “there 
would be no gain to the public, either immediate or future, in the 
form of lower freight rates,” materially shortened transit time, or 
other improvements in service;* that despite the corporate con- 
nection between the two railroads they offer competitive routes in 
the territory served and are, in fact, active competitors with respect 
to considerable traffic;* that the elimination of existing competition 
between the two carriers would result in deterioration rather than 
improvement of transportation services; that the merger of the only 
two important railroads serving Nashville would impede the future 
development of that city by aggravating an already serious transporta- 
tion disadvantage in commercial competition with other cities in 
the region.” 

The opponents of the merger also contend that a long-standing rout- 
ing and solicitation agreement between the two railroads violates the 
antitrust laws as well as the Interstate Commerce Act.” 

On this score, while not conceding any antitrust violation, the pro- 
ponents of the merger insist that the agreement in question has 
frequently been honored in the breach as well as in the observance; ” 
that the merger would make unnecessary the continuation of the 
practices complained of; *' and that consideration of an alleged viola- 
tion of the antitrust laws is beyond the function of the Interstate 
Commerce Commission.* 

Aside from the central question of whether or not the merger should 
be permitted, the employee interests take the position that the job 
protection provisions as proposed are inadequate;* the minority 
stockholders group, while not opposing the merger per se, propose a 
more favorable ratio for exchange of stock than that proposed by the 
L. & N.* This report is not concerned with the adequacy of either 
the job protection or exchange-ratio provisions. 

The discussion which follows attempts to identify the principal 
issues raised by the proposed merger and to summarize the relevant 
facts, views, and arguments cited by the parties. 


PUBLIC INTEREST 


The basic legal standard of approval of a merger under the Inter- 
state Commerce Act is consistency with the aia interest. In the 
present case, therefore, the proponents contend that the merger 
would be consistent with the public interest, and the opponents, 
that it would be detrimental] to the public interest. 


2 Finance Docket No. 18845, Brief for City of Nashville, Tenn., and Chamber of Commerce of Nashville 
in as to the Merger, p. 5. 

3 ance Docket No. 18845, Brief in Behalf of Railway Labor Executives’ Association, Brotherhood of 
7 Trainmen, and Order of Railway Conductors and Brakemen, p. 7. 

» p. 14. 

25 Finance Docket No. 18845, Nashville Brief, p. 5. 

% Thid., p. 26. 

7 Tbid., p. 5; Brief on Behalf of the N. C. & St. L. Railway Employees Job Protection Association, pp. 
26-30. 
: ggg Docket No. 18845, Nashville Brief, pp. 38-39. 
* Thid., p. 6. 
#® Finance Docket No. 18845, official transcript of hearings, p. 1708. 
31 Tbid., p. 1710. 
8% Finance Docket No. 18845, Applicants’ Brief, p. 132. 
3 Finance Docket No. 18845, Brief of Railway Labor Executives’ Association et al., pp. 19-23. 
“ Finance Docket No. 18845, Brief of Protective Committee for Minority Stockholders, p. 7. 
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While it is recognized that the burden of showing that the legal 
test is met rests upon the applicants, a fundamental question has 
been raised i in this case as to the nature of that burden. 

The term ‘“‘publie interest,” of course, is subject to wide interpre- 
tation, as is the case with most of the statutory language administered 
by the regulatory commissions. In a landmark case under an older 
version of the present law, the Supreme Court found that the term 
‘Gs not a concept without ascertainable criteria but has direct relation 
to adequacy of transportation service, to its essential conditions of 
economy and efficiency, and to appropriate provision and best use of 
transportation facilities, questions to which the Interstate Commerce 
Commission has constantly addressed itself in the exercise of the au- 
thority conferred.” * 

Subsequently, there were incorporated in the act the following con- 
siderations which, ‘‘among others’, are to be weighed by the Com- 
mission in determining the effect of any proposed transaction upon the 
public interest: 

(1) The effect upon adequate transportation service to the 
public; . 
(2) The effect of the inclusion or exclusion of other railroads 
in the same territory; 
(3) The effect on fixed charges; and 
(4) The effect upon the interests of railroad employees. 
Only the first and last of these factors are significant in the present 
instance. 

The act of 1920 had required a Commission finding ‘that the public 
interest will be promoted” as a condition of approving railroad con- 
solidations. The L. & N. argues that the test of consistency with the 
public interest, as established under the act passed in 1940 and now in 
effect, requires only a showing that the proposed merger “‘is not 
contradictory of, or hostile to, but is compatible with, the public 
interest.”’ ** Several important cases impliedly supporting this view 
are cited by the L. & N., although none appears to deal squarely with 
the ultimate question of whether, in the absence of any gain to the 

ublic interest whatsoever, a transaction might nevertheless meet the 
lecal criteria for approval. 

The opponents of the merger argue that against the background of 
“the monopoly already enjoyed by the South’s lar gest railroad sys- 
tem,” the substantial curtailment of competition between the merged 
railroads, accompanied by deterioration in service to the shipping pub- 
hie and unfavorable economic impact upon the city of Nashville, would 
have “‘a seriously adverse effect upon the public interest.” *” Relying 
primarily upon a Commission decision in Fort Worth & Denver City 
Railway Co., Lease,® they also advance the view that, as in that case, 
the adverse effect upon the employees—regardless of job-protection 
provisions—itself constitutes an injury to the public interest. They 
state: “The protection is partial at best, and a poor substitute for 
the opportunity to continue in productive employment, utilizing and 
being compensated for skills accumulated through years of service, 
and with job security enabling them to look forward to continued 
steady employment until their Tetirement.” * 

38 N. Y. Central Securities Company v. U. S., 287 U. 8. 25. 

% Finance Docket No. 18845, Applicants’ Brief, p. 10. 

3? Finance Docket No. 18845, Nashville Brief, p. 5. 


8 247 1. C. C. 119. A 
3? Finance Docket No. 18845, Brief of Railway Labor Executives’ Association et al., p. 15. 
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The merger opponents aver also that to establish consistency with 
the public interest, injury to the public must be counterbalanced by 
a showing of public gain sufficient to overcome such injury, and that, 
as stated in the Commission decision in Chicago, Burlington & (Quincy 
Railroad Company, Control: 


Where a part of the public would benefit by the proposed 
transaction and other parts would be injured, the question is 
whether the benefits outweigh the injuries.” 


While not granting the necessity of establishing a public benefit 
resulting from the merger, the L. & N. undertook in the course of 
the hearing to make such a showing and argues that the evidence 
supports a finding that the merger will promote the public interest in a 
positive manner. 

EFFECT ON OPERATING COSTS 


The L. & N. estimates that by consolidating the various depart- 
ments of the two railroads, economies of erry $3 million a 


year, before taxes, would be realized, as follows: “ 

One RI 6 anne thin tn nbd tne er~enes= $1, 584, 215 

I Na nee he oer cece neaie he pases aia inal ping nrer nese eters 1, 010, 080 

Accounting and other departments____..........-..------.------ 648, 828 
NRE is 6:2 li ins cpap badiieindé «dented ~ad< es set ~ adam 3, 243, 123 


The total estimated annual reduction m expenses is made up of a 
large number of individual items. In the operating department, the 
largest single reductions are about $540,000, attributable to closing 
the repair shops of the N. C. & St. L. in Nashville and performing 
all equipment repairs at existing L. & N. shops, and about $260,000 
resulting from consolidation of the freight. terminal operations at 
Memphis and use of the L. & N. route for all through freight trains 
between Memphis and Nashville. The principal savings in the traffic 
department are about $550,000, resulting from a net reduction in the 
number of traffic solicitors after the merger, and about $230,000 
attributable to transfer of most of the present freight office opera- 
tions of the N. C. & St. L. from Nashville to Louisville. Savings 
resulting from consolidating the accounting functions are estimated 
at about $370,000. 

Since the greater part of these economies would be obtained by 
elimination of approximately 550 jobs, benefits to displaced employees 
would prevent the realization of much of the estimated savings until 
about 5 years after the merger. 

_ The L. & N. argues that strengthening the financial position of a 
railroad through merger or consolidation is per se in the public interest, 
on the-principle that ‘‘as a result of the enactment of the Transporta- 
tion Act in 1920, consolidation of the railroads of the country, in the 
interest of economy and efficiency, became an established national 
policy” (United States v. Lowden, 308 U. S, 232). It may. be noted 
that this statement of the Supreme Court, which antedated the act of 
1940 under which the Interstate Commerce Commission now operates, 


49971 I. C. C. 63, p. 146. 
“| Finance Docket No. 18845, Exhibit H-11, pt. B. 
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is somewhat at variance with the widely accepted view concerning the 
objective of the prior law as to railroad consolidations.” 

‘The L. & N. emphasizes that, due to intense competition from motor 
carriers and other forms of ‘‘subsidized transportation,’’ it has not been 
possible for the railroad industry in recent years to offset increased 
operating costs by increased rates, and that consequently it is essential 
that the L. & N. be permitted to take advantage of every opportunity 
of reducing costs in order to enable it to meet effectively the competi- 
tion of other railroads—particularly the Southern and the Illinois 
Central—as well as the increasingly aggressive competition from other 
modes of transportation. It stresses particularly that, aided by large 
Government expenditures for highways, waterways, and airways, such 
competing carriers have steadily increased their share as well as their 
absolute volume of total intercity traffic moved, while in contrast with 
the progressive increases in absolute volume moved by the railroads, 
the share of the railroads in the total traffic moved has continually 
declined. It concludes: 


There are only two possible answers to the problem: 
First, the elimination of subsidies to highway, waterway, 
and airway transportation, a matter over which the Com- 
mission has no control, or, second, a substantial reduction 
in the cost of rail transportation, thus placing the railroads 
in a better position to protect themselves in the unequal 
battle they are waging to carry those articles which, from 
the standpoint of overall economy, can be handled most 
economically by rail.“ 


The opponents of the merger point out, first, that “in any merger 
of connecting roads, certain savings and economies may be realized,”’ “ 
and that if cost reductions alone are accepted as a compelling reason 
for approval of railroad mergers or consolidations, there would be few, 
if any, cases in which such approval would be other than automatic. 
They cite the 1929 Commission decision in Control of Virginian 
Railway,* in which it was declared: 


Operating economies should follow from the unification 
of the two properties and the elimination of the Virginian’s 
operating organization. Reduction in the cost of transporta- 
tion is a matter of public interest. It is not, however, of 
controlling importance, but is to be considered and weighed 
in connection with all other matters affecting the public 
interest.” 


A 1950 Commission pronouncement on this subject in Detroit, 
Toledo & Ironton Railroad Co., Control,“ quoted in part by the L. & N., 
appears to bear directly upon the point in stating: “The purpose of 
the law is to foster and promote the voluntary union of carriers into 
a sound and adequate transportation system for the future, and such 


union is permissible if it is otherwise consistent with the public 
interest.’’ * 





« Thus, the Association of American Railroads Subcommittee on Consolidations, in a 1945 report entitled 
“Consolidation of Railroads,” stated: ‘“There seems to be no doubt that while economies were expected from 
consolidation, such economies did not afford the major reason for action by Congress in 1920” (p.11). The 
report cites several authorities for this view (p. 45). 

4 Finance Docket No. 18845, Applicants’ Brief, p. 88. 

Finance Docket No. 18845, Nashville Brief, p. 95. 

45117 I. C. C, 67. 

4 Ibid., p. 75. 

47275 I. C. C. 455. 
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Opponents of the merger of the N. C. & St. L. into the L. & N. assert 
that the economies cited as resulting from the merger as proposed 
(a) would be offset in part by accompanying diseconomies, and (6) 
could be substantially achieved by cooperative efforts between the 
two railroads without the necessity of merging the N. C. & St. L. out 
of existence as a separate corporate and operating entity. 

In support of the first assertion, those opposed to the merger cite 
the factual data submitted for the record by the L. & N: which shows 
that the cost of diesel locomotive repairs in the N. C. & St. L. shops, 
which are to be liquidated by the merger, is far less than the corre- 
sponding cost of such repairs in the L. & N. shops, to which it is pro- 
posed to transfer all such work. The repair-cost figures for the 5-year 
period 1950-54 were 12.91 cents per diesel-unit-mile for the N. C. & 
St. L., as against 18.95 cents per diesel-unit-mile for the L. & N.“ It 
is contended that this differential, aggregating about half a million 
dollars annually when applied to N. GC & St. L. diesel repair work, 
reflects superior efficiency of the N. C. & St. L. organization and 
facilities, and alone would virtually eliminate the estimated economies 
of consolidation of repairs in the L. & N. shops. 

The L. & N. does not vigorously dispute the claim that, as has been 
the experience of other large railroads holding majority stock interests 
in smaller carriers, many of the estimated economies or savings result- 
ing from the proposed merger could be obtained short of the ultimate 
step of eliminating the N. C. & St. L. as a separate entity. Thus, 
freight terminal operations of the two railroads at Memphis could be 
combined, as has already been done at Nashville, and is planned at 
Atlanta upon completion of expanded facilities now under construc- 
tion. Similarly, with the approval of the Commission, the two rail- 
roads since 1953 have pooled their less-than-carload traffic and service 
between Nashville and Memphis, with all such operations being 
handled by cars and trains of the N. C. & St. L.,” and such pooling 
could undoubtedly be extended if desired. Furthermore, the oppo- 
nents of the merger point out that the pooling of repair shops or 
motive power, if advantageous, could be accomplished with or without 
the merger. As pointed out by the L. & N., however, certain econo- 
mies, particularly those associated with corporate and accounting 
simplification, could not be achieved except by formal and complete 
unification. 

To place such remaining economies in perspective, it must be 
recalled that the figures cited have all been on a before-taxes basis. 
The net saving to the combined railroads, under present tax rates, 
would be about one-half of any gross saving. By comparison, the 
consolidated net income after taxes of the two carriers in 1955 was 
more than $26 million. 

Finally, in connection with the argument advanced by the L. & N. 
concerning the need to reduce costs so as to meet more effectively the 
competition of other types of carriers, the merger opponents urge that 
notice be taken of the fact that the record evidences no specific plan 
or intention to use such cost reductions as result from the merger to 
reduce freight rates or add to service. In terms of advantage to the 
public, it is emphasized, such direct steps with respect to competition 

Finance Docket No. 18845, exhibit H-62, revised p. 1. 
® A pplication of Louisville & Nashville Railroad Co. and the Nashville, Chattanooga & St. Louis Railway 


for the pooling of less-than-carload traffic and service between Nashville, Tenn., and Memphis, Tenn., 
under sec. 5 (1) of the Interstate Commerce Act, 291 I. C. C. 79. 
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are in sharp contrast with the mere general proposition expressed by 
the L. & N. that a more economical operation would place it in a 
better position to meet some of its competition. Those opposed to 
the merger emphasize that in the absence of any more explicit com- 
mitment than this, there can be no assurance that the merger would 
serve any competitive purpose other than, in a generalized way, to 
strengthen somewhat the income position of a trunkline salema 
which is already among the strongest carriers in the country from the 
standpoint of physical and financial condition. 

Opponents of the merger stress further that the N. C. & St. L. is 
also in excellent physical and financial condition, stating: 


In the usual case where a merger will result in better use 
of transportation facilities, two weak roads are being merged 
to make a strong one, or a weak road is being merged into a 
strong one. That is not the case here.” 


The position of the proponents of the merger on this score is, in 
the final analysis, that increased financial stability and more econom- 
ical and efficient operation of a carrier will, in the long run if not 
immediately, accrue to the benefit of the shipping public. 





EFFECT ON OPERATING REVENUES 





One of the major conflicts in this case relates to the effects of the 
merger upon the traffic carried by the combined railroads after the 
merger. 

The L. & N. holds the position that, although some traffic might be 
lost to the system initially as a result of the merger, such losses would 
be more than offset by somewhat longer hauls on the traffic retained 
and by new business obtained through stronger service offered by the 
combined roads. In general, the record on this score reflects primarily 
the general opinion expressed by the president and traffic vice president 
of the L. & N., based upon their knowledge and judgment of railroad 
competition; no supporting detail was presented. 

The merger opponents call attention to the somewhat extraordinary 
solicitation effort required to obtain and hold a large volume of bridge 
traffic against the interests of large trunkline carriers, and question 
the logic of expecting such traffic to be maintained in the face of plans 
to reduce the combined solicitation forces of the two railroads. 

Those opposed to the merger concede the possibility of minor in- 
creases in revenue attributable to longer hauls, in line with the power 
of any railroad to exercise a certain amount of influence toward 
achieving the maximum haul on its own tracks. Vigorous difference, 
however, is expressed with the L. & N. version of traffic losses to other 
railroads as a consequence of the merger. 

Mr. W. K. Tate, who had served as traffic vice president of the 
N.C. & St. L. from 1945 until 1954, and in various capacities with the 
same railroad since 1917, testified concerning his official report of 
estimated traffic losses, as submitted to the L. & N. management 
while he was still an officer of the N.C. & St. L. The record indicates 
that Mr. Tate and a Mr. Williams, a traffic executive of the L. & N., 
were assigned the task, early in 1954, of studying the effects of a merger 
upon the traffic currently handled by the N. C. & St. L., and of sub- 


51 Finance Docket No. 18845, Nashville Brief, p. 18. 
82 Finance Docket No. 18845, official transcript of hearings, pp. 1176-1236, and exhibit H-35. 
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mitting to the L. & N. independent conclusions based upon these 
studies. Mr. Tate’s report, which was submitted for the hearing 
record, indicated a loss in traffic to the combined system of about 
$3,375,000 annually, an amount greater than the total economies 
resulting from the merger as projected by the L. & N. in the present 
proceeding. 

Mr. Williams was not called to testify, his study was not introduced 
by the L. & N., and the examiner denied a request to require its 
submission.” According to Mr. Tate’s unrebutted testimony, how- 
ever, Mr. Williams’ first report, made concurrently with Mr. Tate’s, 
indicated traffic losses of $3,865,000 annually—somewhat higher than 
the conclusion reached by Mr. Tate. For reasons not explained in 
the record, Mr. Williams apparently revised this estimate twice 
before submitting it officially to the L. & N. management. The first 
revision reduced to $1,662,000 annually his estimate of revenue losses 
from diverted traffic, and the second revision reduced the figure still 
further to $850,000 annually. 

Mr. Williams’ final estimate of annual savings attributable to 
reduced traffic and transportation expense resulting from the merger 
was approximately $1 million. This is approximately the same as 
the estimate of such savings submitted by the L. & N. in the present 
proceeding and not much different from Mr. Tate’s estimate of 
$1,200,000 annually for such savings. 

Mr. Tate’s estimate concerning traffic losses was intended to err, if 
at all, on the low side. It was based upon an analysis of the traffic 
position of the N. C. & St. L. in relation to other carriers, and upon 
his judgment that the combined system would lose none of the local 
traffic of the N. C. & St. L., that is, traffic both originating and 
terminating on its lines; and would lose none of the interline traffic 
of the N. C. & St. L., that is, traffic originating on its own lines and 
delivered to connecting carriers, or originating with connecting carriers 
and delivered on its own lines; but would lose a major share of the 
bridge or overhead traffic of the N. C. & St. L., that is, traffic inter- 
changed with connecting carriers but neither originating nor termi- 
nating on its lines. 

This latter type of traffic provided 30 percent of the total revenues 
of the N. C. & St. L. in 1954, constituting a distinctive characteristic 
of its business. Such traffic, he testified, “is highly competitive, and 
requires greater solicitation effort and more service such as diversion, 
reconsignment, tracing, expediting, and so forth, than does low-grade 
traffic. As a result, the N. C, & St. L. has always been sales and 
service conscious and over a long period of years has built up 
an element of good will with shippers and receivers which enables it to 
successfully compete against the larger trunk lines.” * In explaining 
further the success of the N. C. & St. L. in heretofore obtaining a 
large volume of bridge traffic, Mr. Tate stated: “Shippers like to 
maintain a diversity of open routes in order to exercise transit 
privileges, partial loading and unloading, to protect the movement 
of traffic in times of emergency as well as for the purpose of favoring 
railroads which give helpful and sympathetic consideration to their 
rate and shipping problems.” © 


53 Finance Docket No. 18845, official at of hearings, pp. 234-236. The examiner’s ruling applied 


to “any and all studies’’ prepared for or by the 
of its application. 
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Mr. Tate estimated that, following a merger, the combined system 
would retain all of the bridge traffic of the N. C. & St. L. handled in 
connection with the L. & N. accounting for roughly one-fourth of the 
total but would lose 75 percent of the bridge traffic interchanged with 
the Illinois Central at Martin, Tenn. and 50 percent of bridge traffic 
with all other connecting lines. 

The L. & N. argues that its failure to submit the traffic studies and 
successive estimates made by Mr. Williams is not significant, since 
these were preliminary to the ultimate judgments made by the L. & N. 
management concerning the effects of the merger upon operating 
revenues, and these judgments were submitted by knowledgeable 
officials. The reasoning underlying Mr. Tate’s estimates of revenue 
losses due to diversion of present overhead traffic of the N. C. & St. L. 
to other carriers, particularly with respect to the traffic now inter- 
changed with the Illinois Central at Martin, was vigorously disputed 
by the LL. & N. The difference between the two points of view appears 
to reduce itself to a matter of technical and business judgment con- 
cerning such factors as the motivations of shippers in routing their 
traffic, the effectiveness of rival originating carriers in influencing such 
routing, and the effect upon both of these factors of the removal of 
the N. C. & St. L. as such from the competitive scene. 

As noted above, if Mr. Tate’s estimates of traffic revenue losses are 
accepted as reasonably valid, the effect is to transform a financial gain 
resulting from the merger, as alleged by the L. & N., into a net loss. 
To accept such a result is to accuse the L. & N. of indifference to or 
disregard of its own self-interest, or to suggest the existence of non- 
economic motivations as the reason for the merger. Those opposed 
to the merger urge the latter, as indicated by the testimony of Mayor 
Ben West of the city of Nashville: ‘“There is no public interest pro- 
moted by the merger. Its sole reason is to make the L. & N. a bigger 
railroad and to get rid of one which has committed the unpardonable 
sin of being more efficient than its parent corporation.’’ 

The L. & N. does not reply to this charge. Its implicit position is 
that it is acting in good faith, and there is no evidence to the contrary 
in the record. 

EFFECT ON SERVICF 


As in the case of the public interest showing discussed above, the 
L. & N. contends that it is not required to demonstrate that trans- 
portation service would be improved as a result of the merger, but 
only whether it would continue to be adequate. Nevertheless, they 
have undertaken to show “that actually the merger will produce more 
efficient and a better transportation service to the public as a whole.” ” 
The L. & N. argues that improved service would result from the single- 
line service which unification of the two railroads would permit with 
respect to traffic now interchanged between them, and from the 
accessibility to local shippers of the N. C. & St. L. of the car supply 
owned by the L. & N., which is the largest in the South and almost 
nine times that of the N. C. & St. L. 

With regard to single-line service, the L. & N. relies upon what 
appear to be self-evident advantages in eliminating inspection and 
other delays of interchange and reducing time and effort of tracing, 
reconsigning or diverting shipments, or settlement of claims. The 


# Ibid., p. 1173. 
8? Finance Docket No. 18845, Applicants’ Brief, p. 38. 
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L. & N. also refers to numerous cases in which the Interstate Com- 
merce Commission, in approving transactions, has found, as in 
Chicago, Burlington & Quincy Railroad Company, Control, that ‘‘pro- 
vision by the applicant of single-line service instead of its existing 
joint-line service would be in the public interest.” * 

It may be noted, however, that in that 1948 decision, the Com- 
mission, in denying the application, went on to say: 


In all these cases, however, there were other factors which 
would have warranted approval regardless of the provision 
of single-line service * * * 

Carried to its logical conclusion, the argument that trans- 
actions should be approved because they provide for substi- 
tuting single-line hauls for multiple-line hauls, would call 
for consolidation of all railroads of the country into one 
system.” 


The opponents of the merger point out that there is no contention by 
the L. & N. that the present transportation service to the public offered 
by the two roads is inadequate, or would be inadequate if the merger 
did not take place. The merger opponents also point out that there 
has been no suggestion that the car supply of the N. C. & St. L. has 
been inadequate to meet shippers’ needs. They point out further 
that, aside from the general axiom that single-line service is better 
than joint-line service, the L. & N. was unable to cite any specific 
illustration in which train schedules or train service would improve 
as a result of the merger. They call attention to the fact that shipper 
witnesses for the L. & N., stressing the superiority of single-line service, 
referred mainly to routes which go through Nashville; that joint freight 
terminal operations of the two railroads are already in effect at Nash- 
ville; and that the necessity for breaking down and making up trains 
at that terminal negates, from a practical standpoint, any minor 
advantages of single-line service through that point which theoreti- 
cally remain. In addition, those opposed to the merger cite several 
examples to show that the effect of the merger as proposed would 
actually be a deterioration in transportation. service. 

The L. & N. takes the position that the benefits of single-line service 
are so well-established as to require no detailed elaboration, and that 
while no specific representations or promises have been made as to 
reductions in train schedules, nor can be made except on the basis of 
actual experience, “improvements in service are reasonably to be 
expected.” © 


EFFECT ON NASHVILLE 


The city of Nashville, its chamber of commerce, the county in which 
it is located, and the State of Tennessee form one of the principal 
sources of opposition to the proposed merger. 

It is well established that the interests of a community in a railroad 
merger, consolidation or acquisition of control constitute one of the 
several elements of public interest to be considered by the Commission 
in making its determination. The principle is stated in Clinchfield 
Railway Lease.” 

% 271 1. C. C. 63, p. 150. 
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* * * The relief is not granted for the benefit of any rail- 
road, particular industry, or community, and the benefits to 
be derived or the injury which may be suffered by any rail- 
road, industry, or community because of the proposed trans- 
action, may be considered only insofar as it relates to the 
general public interest * * *. The public interest, how- 
ever, is the aggregate of many individual and community 
interests, and where there is a conflict as to the results 
which would follow the approval of a proposed transaction, it 
becomes necessary to examine the claims of the conflicting 
interests in order to determine the ultimate public interest. 


The Nashville group argues that the Commission should consider the 
exceedingly harmful effect which the proposed merger would have upon 
that city. Nashville at present is served by three railroads—the 
L. & N., the N. C. & St. L., and the Tennessee Central. The latter, 
although a class I line, was stated by the Nashville group to be rela- 
tively unimportant inasmuch as it extends over a distance of only 
280 miles, almost exclusively within the State of Tennessee, and 
carries chiefly local and interline traffic over short distances. For all 
practical purposes, therefore, in the words of Representative Percy 
Priest, of Tennessee, chairman of the House Committee on Interstate 
and Foreign Commerce, who testified, it is felt that “if the merger is 
approved, the city of Nashville would be served by only one interstate 
railroad. Rail competition would be practically eliminated * * * 
relegating Nashville to the position of a one-railroad town.” ® 

Stressing the importance of multirailroad service as a major factor 
in attracting new industry, Nashville urges the Commission to con- 
sider the seriousness of such elimination of competition in the light of 
the serious disadvantage which that city already faces in this regard 
in competing with other cities of the South with respect to location of 
industry. ‘Thus, Louisville, Birmingham, and Memphis are now 
served by 8 railroads, Atlanta by 7, Evansville by 5, and Chattanooga 
by 4 railroads. Only Knoxville, with two trunkline carriers, is in as 
poor a position as Nashville. 

The L. & N. disputes the contention that the merger would make 
Nashville a one-railroad city, claiming that the Tennessee Central, 
while not a trunkline, connects with the Southern Railway at one end 
of its line and with the Illinois Central at the other. Furthermore, 
competition from truck, barge and air lines, regardless of the merger, 
will assure that Nashville is well supplied with competitive transporta- 
tion. Even if the merger would make Nashville a “one-railroad 
town,” the L. & N. points out, it would not necessarily be injured, 
since other cities have apparently been able to develop industrially 
under similar circumstances, and in any event Nashville would not be 
in @ unique position, since of the 234 cities in the United States with a 
population of 50,000 or more, 34 are at present served by only 1 
railroad. ; 

The population of Nashville, at the last decennial census, was 
about 174,000. If the comparison is limited to cities with population 
of 100,000 or over, the record shows that, aside from Nashville, only 3 
cities in the Southeast—Knoxville, Tampa, and Miami—are served by 
only 1 railroad, and of these only Knoxville may be considered com- 


® Finance Docket No. 18845, official transcript of hearings, p. 1161. 
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petitive with Nashville from the standpoint of attracting new in- 
dustries. 

The position of the L. & N., in brief, is that “the opposition from 
Nashville is based upon civic pride and a reduction ot the railroad 

ayroll.”® These are important and understandable factors, and the 
N. C. & St. L. is clearly held in extremely high repute in its head- 
quarters city of Nashville. More pertinent considerations also appear 
to be involved. Concern expressed by Nashville over its rail trans- 
portation service is consistent with a new form of competition evolving 
not only among communities in the South, but also between the South 
and other regions, as these communities (@) awaken to the opportunity 
of sharing in the great industrial development now occurring in the 
South, and (6) become cognizant of the importance of maximizing 
economic incentives and minimizing economic drawbacks in competing 
for the location of such industrial development. 

The general problem seems to have been well expressed by a 
committee of the Association of American Railroads as follows: 


* * * A large community may be served by several roads, 
one of which is particularly interested in the commercial 
development of that eity, while the others have their corre- 
sponding interests diffused among a number of cities. The 

t city may well be fearful of loss of advantageous rate 
adjustments or competitive services through a consolida- 
tion * * *, As opposed to this, it may be possible to show 
that service in general will be improved, that a more advan- 
tageous rate 1 tcase will be produced, etc. These are 
matters for the Commission to consider in each ease.” 


EFFECT ON COMPETITION 


The most controversial, and from the antitrust standpoint perhaps 
the most interesting aspect, of the proposed merger relates to the 
complex of circumstances affecting competition between the two rail- 
roads. In order to convey an adequate appreciation of the issues, it 
is necessary to explore briefly several facets of the situation. 

Existing control.—The L. & N. calls attention to the fact that it has 
owned about three-fourths of the capital stock of the N.C. & St. L. 
for more than 75 years, and that the proposed corporate and physical 
unification of the two roads represents merely a change in the form of 
existing dominion over a carrier already under the control of the 
L. & N., not the initial acquisition of control over a previously inde- 
pendent carrier. 

The opponents of the merger take the position that the Interstate 
Commerce Act makes no distinction between the legal standards 
applicable to extensions of existing control and the standards appli- 
cable to initial acquisitions of control; that regardless of the control 
relationship existing between them or the duration of that relation- 
ship, the two railroads are separate corporate and operating entities 
under the law; and that the merger of one into the other must meet 
precisely the same standards of public interest to obtain Commission 
approval as if a de novo acquisition of control were involved. 

8 fiasne otket No. 18845, Avplicants’ Brief, p. 113. 


* Association of American Railroads, Railroad Committee for the Study of Transportation, Subcommit- 
tee on Consolidations, Consolidation of Railroads, 1945, p. 29. 
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Those opposed to the merger also point out that when the L. & N. 
first acquired control of the N. C. & St. L. in 1880, the Interstate 
Commerce Commission was not yet in existence; that this circumstance 
has made it unnecessary for the Commission heretofore to pass upon 
the control relationship between the two railroads: and that a complete 
merger of the two railroads in light of this background must be viewed 
differently than if the merits of such control had ever been subjected 
to review by the Commission. 

Existing competition.—The L. & N: argues that since its original 
acquisition of control, “the policy of the interrelated managements 
has been to operate the two companies in harmony, rather than in 
competition.””® The L. & N. contends also that by dint of its control 
per se “since 1880 the two railroads have been a noncompetitive unit 
of the national transportation system * * *.”® This contention is 
based primarily upon the legal argument that ‘where two formerly 
competing units are brought under one dominating ownership,” ” the 
result is ipso facto to eliminate competition between them. 

The merger opponents reply that the nature and extent of compe- 
tition between the two railroads is a matter of fact, and fact alone, and 
that while the majority ownership of the L. & N. in the stock of the 
N. C. & St. L. may have given the L. & N. the power to eliminate 
competition between them, the two railroads have been separatel 
operated and a substantial degree of competition has m fact existed; 
that despite the limits imposed by the solicitation and routing agree- 
ment discussed below, the two carriers have for many years been active 
rivals for a considerable volume of traffic over routes that are defi- 
nitely competitive with each other; and that, were it not for that 
agreement, which is alleged to be unlawful, the two railroads would be 
competitive with respect to substantial additional traffic. 

For example, a shipper routing traffic from Cincinnati or Louisville 
to Atlanta ” the alternative of using either the through route of 
the L. & N. between these points or the L. & N. to Nashville and from 
there by N.C. & St. L. to Atlanta. In routing traffic from Nashville 
to Memphis a shipper might use the through route of either the 
L. & N. or the N. & & StL. between these points. From the great 
St. Louis gateway to Nashville, a shipper at present has the followin 
5 alternative routes: (1) Via L. & N. direct; (2) via Illinois Centr, 
to Martin, Tenn., thence via N. C. & St. L.; (3) via Chicago, Burling- 
ton & Quincy to Paducah, Ky., thence via N. C. & St. L.; (4) via 
Gulf, Mobile & Ohio to Union City, Tenn., thence via N. C. & St. 
L.; (5) via Illinois Central to Hopkinsville, Ky., thence via Tennessee 
Central. If the merger were consummated, it is pointed out, com- 
petition between the L. & N. and N. C. & St. L. with respect to the 
4 most important of these routes would disappear. 

The proponents of the merger contend that while the L. & N. 
serves the same general areas as are served by the N. C. & St. L., and 
they serve in common the cities of Nashville, Memphis, Atlanta, and 
Gadsden, their operations have been of an essentially complementary 
character, and that such rivalry as has existed does not constitute 
competition but rather “salesman activity.’”’® On the other hand, 


6 Finance docket No. 18845, Applicants’ Brief, p. 122. 
% Tbid., p. 124. 
‘ 8? Arrow-Hart & Hegeman Electric Co. v. Federal Trade Commission, 65 F. 2d 336, cited in applicants’ 
rief, p. 123, 
# Finance Docket No. 18845, official transcript of hearings, p. 209. 
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considerable testimony was introduced into the record by W. K. Tate, 
traffic vice president of the N. C. & St. L. until 1950, and by others 
attesting to the vigorous competition—in the form of service as well as 
traffic solicitation—between the two railroads for the same traffic 
over their competing routes. Mr. Tate testified that ‘very keen 
compete for traffic exists today between the L. & N. and the 


.C, & St. L., particularly for traffic between Nashville and Memphis, 
and “between Nashville, Tenn. and points north of the Ohio River, 
which is one of the richest territories in the United States’’.” 

Evidence was also submitted showing the high degree of success of 
the N. C. & St. L. in obtaining traffic against the competition of the 
L. & N. even where the result was a substantial reduction in the 
length of haul obtained by the L. & N., either with respect to traffic 
originated on L. & N. lines or delivered to the L, & N. by the originat- 
ing railroads. Particular reference was made to the heavy interchange 
of traffic destined for the South received by the N. C. & St. L. from 
the Illinois Central at Martin, Tenn., a junction point of these two 
railroads, whereas such traffic could move over a competitive, though 
somewhat longer, route on L. & N. lines. 

The L. & N. rejects “any contention that competition exists between 
the L. & N. and the N. C. & St. L.” merely because the N.C. & St. L. 
solicits business via the Martin Gateway.” It argues that because of 
its control of the N. C. & St. L., “such solicitation occurs only with 
the permission and because of the encouragement of the parent 
L. & N., and has for its purpose the securing of business which would 
otherwise move via lines other than the L. & N. and N.C. & St. L.”” 

To this line of argument, the opponents of the merger reply that: 
“‘The traffic is being routed through Martin because the N. C. & St. L. 
has been able to obtain this traffic against the solicitation of the 
Illinois Central for its long haul to Birmingham and against the 
solicitation of the L. & N., which obtains no haul at all where the 
traffic is routed through Martin, but could obtain a profitable haul 
if it were routed through Evansville.” ” 

In its 1915 report to the Senate on Financial Relations of the Louis- 
ville $ Nashville Railroad Co., the Interstate Commerce Commission 
stated: 


The Louisville & Nashville Railroad and the Nashville, 
Chattanooga & St. Louis Railway, with their respective con- 
nections, each form complete through routes between Missis- 
sippi and Ohio River crossings on the one hand and southern 
and eastern territory on the other; also between Nashville and 
southeastern territory; also between eastern points on the 
one hand and the Mississippi Valley, the West, Northwest, 
and Southwest on the other. Through routes which may 
be formed by each between the principal gateways are inde- 
pendent of those which may be formed by the other.” 

* * * Although entering different local territory these two 
lines serve the same general territory and as to a great volume 
of through traffic they form parts of parallel and competing 
routes.” 

® [bid., p. 1196. 

7 Fiaance Do>:ket No. 18845, Applicants’ Brief, p. 127. 
71 Tbid., pp. 127-128. 

” Finance Docket No. 18845, Nashville Brief, p. 72. 
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In this connection, it may be noted that a line of decisions by the 
Interstate Commerce Commission has established that “competition 
between carriers, within the purposes of section 5 of the Interstate 
Commerce Act, exists wherever there is such possibility of election of 
routes as may have an influence upon service or rates.”™ The 
Commission has maintained this definition of competition between 
carriers even where, as in New York, Chicago & St. Lowis Railroad 
Company Control, decided October 7, 1955, the carriers involved had 
only an end-to-end relationship with each other and thus did not pro- 
vide directly competing service between the same points.” 
Solicitation agreement.—On July 11, 1955, attorneys for the city of 
Nashville and the Nashville Chamber of Commerce filed a petition with. 
the Interstate Commerce Commission seeking to compel the officers of 
the L. & N. to produce certain ‘‘documentary material bearing on 
the issues.” Included in this petition was a request for the following: 


A true copy of any and all amendments made since 
February 16, 1915 (this being the date of the decision of the 
Commission in Finanvial Relations, etc., L. & N. R. R. Co., 
33 I. C. C. 168) to the following documents contained in 
appendix E to the Commission’s decision therein and dealing 
with division of territory between the applicants: 

A. “Memorandum of Understanding with Respect to the 
Solicitation and Routing of Freight Traffic from Points in 
Kentucky and Tennessee, and from Points on and North of 
the Ohio River and on and West of the Mississippi River to 
the South;” and 

B. “Memorandum of Understanding with Respect to the 
Solicitation of Traffic by the Louisville & Nashville Railroad 
Co. and by the Nashville, Chattanooga & St. Louis Railway 
to Nashville and to the Territory on and North of the Ohio 
River and on and West of the Mississippi River” (set forth 
on p. 251 of the aforesaid decision). 

Also all correspondence between applicants in the files of 
applicant Louisville & Nashville Railroad Co. subsequent to 
January 1, 1950, relating to said agreements or to the amend- 
ments thereto. 

The foregoing documents are required because petitioners 
assert on information and belief that the applicants have, in 
an unlawful manner, continued to divide the territories de- 
fined in said documents in such a manner as to deprive the 
public of competitive routes and service and to give one of the 
applicants a monopoly of freight traffic, as between the appli- 
cants, with respect to certain portions of the destination 
territory defined in said documents.” 


This petition, although at that time denied by the Commission,” 
was the first indication of what was subsequently to become one of 
the major issues pressed by opponents of the merger. 

To ‘lan the matter in perspective, it must be recalled, as mentioned 
in chapter II, that shortly before the acquisition of majority stock 
control of the N. C. & St. L. by the L. & N. in 1880, the two railroads, 


% Baltimore & Ohio Railroad Co., 152 ICC 721. 
% Finance | ocket No. 17883, decided October 7, 1955. 
7 Finance I ocket No. 18845, Petition in behalf of city of Nashville, Tenn. and Chamber of Commerce of 
Nashville tq compel witnesses for the applicants to produce documentary evidence, pp. 1-2. 
7% The Commission subsequently granted approval for the submission of these documents in evidence. 





MERGER IN A REGULATED INDUSTRY 33 


together with a third, partially competing, line (which was acquired by 
the L. & N. in 1879), had entered into agreements with each other 
allocating among themselves certain of the traffic in their territory. 
These agreements, entered into before the passage of either the Inter- 
state Commerce Act or the Sherman Antitrust Act, apparently formed 
the basis for a more detailed and more far-reaching agreement of the 
same type entered into on April 26, 1906 between the L. & N. and 
the N.C. & St. L. The provisions of this agreement were implemented 
in a special circular distributed among the traffic officers and agents 
of the railroads for their guidance in the soliciting and routing of 
traffic, 

This agreement consisted of two memoranda. One related to solici- 
tation and routing of traffic to the South from Kentucky and Tennes- 
see, from points on and north of the Ohio River, and from points on 
and west of the Mississippi River; the other, to solicitation and routing 
of traffic moving in the opposite direction. The agreement provided 
for a division of all territory in the Southeast of the United States into 
groups, and prescribed rules to govern each railroad in soliciting and 
routing freight to and from each group with respect to all traffic 
moving over the systems of the two railroads regardless of where 
originated. 

The full detail of the agreement, together with amendments to date 
and pertinent correspondence, is contained in the appendix to this 
report. 

Some of the provisions relating to southbound movements may be 
cited here for purposes of illustration. 

Group A, called the Carolina territory, consisted of all of South 
Carolina and the northern part of Georgia, as well as all stations on 
the N.C. & St. L. line east of Nashville. With respect to traffic moving 
to this territory from and via Evansville, Louisville, and Nashville 
the L. & N. agreed to solicit only on routes connecting with the 
N.C. & St. L. at Nashville. Thus, on traffic moving from Louisville 
to Atlanta, the L. & N. would solicit only on the basis of a route 
restricting the L. & N. haul from Louisville to Nashville, and permit- 
ting the N. C. & St. L. the balance of the haul to Atlanta, despite the 
fact that the L. & N. had its own direct route from Louisville to 
Atlanta. 

Group B, called the Birmingham territory, included virtually all 
of Alabama and westernmost Florida. With respect to traffic moving 
to this territory from and via Louisville, Evansville, or Nashville, the 
N.C. & St. L. agreed to abstain from soliciting over its route. Thus, 
on traffic moving from Nashville to Birmingham, the N. C. & St. L. 
agreed not to solicit traffic over its own lines, although they form the 
major part of an alternative route to the through route of the L. & N. 
between thexe points. 

Group C, called the Georgia-Florida territory, consisted of those 
parts of Georgia and Florida not included in the A and B territories. 
On traffic moving to this territory, which was considered neutral, the 
two railroads had freedom of solicitation. 

To summarize the provisions, the L. & N. agreed to route preferen- 
tially in favor of the N. C. & St. L. traffic moving through certain key 
fnestiiinn points and destined for certain southern territory, and to 
abstain from soliciting against the interest of the N. C. & St. L. with 
respect to such movements; in return for which the N. C. & St. L. 





34 MERGER IN A REGULATED INDUSTRY 


agreed to do the same for the L. & N. with respect to other movements. 

In its 1915 report to the Senate following a 15-month investigation 
of the L. & N. in which this agreement came under scrutiny, the Inter- 
state Commerce Commission's conclusions concerning the agreement 
were as follows: 


* * * In short, the agreement embodies a most effective 
plan for restraining competition between the two roads and 
for securing to these roads the economies that come from 
monopoly. * * * For the greater portion of the traffic in- 
volved, through routes which compare favorably with 
those over the Louisville & Nashville exist or are possible 
over the Nashville, Chattanooga & St. Louis and its con- 
nections * * *,” 

* * * The Louisville & Nashville as a result of the agree- 
ments, which were partially in effect before the purchase and 
perfected thereafter, has transformed the Nashville, Chat- 
tanooga & St. Louis from a rival system with great com- 
petitive potentialities into an allied system which not only 
shares with the Louisville & Nashville the traffic which they 
both originate or control, but also helps to keep out of the 
territories which the Louisville & Nashville serves the com- 
petition of other roads with which the Nashville, Chattanooga 
& St. Louis might with advantage to itself jointly solicit 
aie? 2 oe 

Furthermore, it is clear that if independently controlled 
and free from restraining traffic agreements they would en- 
gage in active competition with each other.” 


The 1906 agreement was entered into when the Sherman Antitrust 
Act was already on the statute books, and at a time when its appli- 
cability to the railroads had been definitely established. The 1915 
report of the Interstate Commerce Commission was an official docu- 
ment submitted to the Senate pursuant to a formal resolution of 
that body. There is no clue in the record as to whether the serious 
charges contained in the Interstate Commerce Commission report 
were formally called to the attention of the Department of Justice, 
nor any indication as to whether that Department upon its own 
initiative ever reviewed the matter. 

The Interstate Commerce Act, as enacted in 1887, had made it 
unlawful for railroads to contract “for the pooling of freights of 
different and competing railroads or to divide between them the 
aggregate or net proceeds of the earnings of such railroads, or any 
portion thereof.’’ No provision had yet been made, however, for 
Commission approval of pooling arrangements, nor for antitrust 
exemption of such arrangements when approved. 

The 1906 agreement was amended slightly in 1916 and again in 
1928 and in 1937. In May i951, following a sharp disagreement be- 
tween the managements of the two railroads concerning the equitable- 
ness of two important changes suggested by the L. & N. involving 
service from Ohio River points to Atlanta, the L. & N. put these 
changes into effect. Since 1928, the joint through route of the L. & N, 
and N. C. & St. L. between Cincinatti and Atlanta via Nashville had 

733 ICC 168, pp. 180-181. 
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been open and the N. C. & St. L. bad solicited traffic over this route in 
competition with the through route of the L. & N. directly between 
these points. The 1951 amendment closed the route through Nashville 
except for destinations on N. C. & St. L. and the Central of Georgia 
in the Atlanta terminal district. At the same time, the L. & N. de- 
parted from that provision in the 1906 agreement by which it abstained 
from using its own through route between Louisville and Atlanta. 

Aside from these changes, the 1906 agreement between the two 
railroads still remains in effect. 

Concerning the significance of the agreement for competitive 
traffic movements, the L. & N.-points out that its willingness to solicit 
preferentially for the N. C. & St. L. even where, as in the case of 
traffic from Evansville or Louisville, it had a reasonably direct route 
of its own on which it could have obtained a single-line haul, benefited 
the N. C. & St. L. greatly, and in fact was made possible by the 
financial interest of the L. & N. in the latter. Where the N.C. & 
St. L. has been barred by the agreement from soliciting against the 
L. & N., the competitive routes in which the N. C. & St. L. might 
rn. are circuitous in comparison with the direct routes of the 

. & N. and provide inferior service. Attention is also called to 
the fact that the 1915 report of the Interstate Commerce Commission 
recognizes that “in general the Louisville & Nashville concedes to the 
Nashville, Chattanooga & St. Louis all competitive traffic which the 
latter is in better position to handle, and similarly the Nashville, 
Chattanooga & St. Louis turns over to the Louisville & Nashville 
that traffic which the Louisville & Nashville is better able to handle.” © 
Thus, states the L. & N., the governing principle has been to avoid 
the movement of traffic by either railroad via less economical and 
efficient routes than are available to the other. 

The opponents of the merger insist that this argument is without 
merit as a defense of the agreement, and that “nothing is more common 
than for railroads whose routes are somewhat circuitous to compete 
with the direct line.” * The virtue of such competition, they point 
out, is that it permits the shipping public to decide the relative in- 
feriority or superiority of alternative routes, whereas the agreement 
restricting solicitation foreclosed the shipping public from any oppor- 
tunity of exercising freedom of choice. 

The L. & N. contends that preferred-service routing is common 
‘among railroads. Those opposed to the merger point out that the 
objectionable feature of the agreement is not the preferred routing 
for which it provides, but the restrictions contained with respect 
to solicitation as well as routing, and that the L. & N. has been unable 
to cite any other instance of one railroad engaging in a reciprocal 
indenting with another to abstain from solicitation against each 
other. 

Those opposed to the merger place great stress upon the unlawful- 
ness of the agreement under the Interstate Commerce Act. They 
point out that section 5 (1) of the Interstate Commerce Act makes it 
unlawful for any common carrier to enter into “any contract, agree- 
ment or combination with any other such carrier or carriers for the 
pooling or division of traffic, or of service, or of gross or net earnings,” 
except with the ‘‘specific approval’’ of the Interstate Commerce Com- 
mission. Violation of this section of the Interstate Commerce Act 


8 Ibid., p. 179. . 
*# Finance Docket No. 13845, Nashville Brief, p. 85. 
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is a misdemeanor, subject to a fine of up to $5,000 for each offense, 
with each day of continuance of an unlawful agreement constituting 
a separate offense. 

The Interstate Commerce Act of 1887 contained an outright pro- 
hibition of pooling agreements.“ It was not until the act of 1920 that 
provision was made for Commission approval of such agreements as 
‘“‘will be in the interest of better service to the public or of economy 
in operation, and will not unduly restrain competition.” * The pro- 
visions of the present law are the same. Only where the Commission 
finds these conditions to exist is it authorized to grant approval of 
agreements for the pooling or division of traffic. In the ae of 
such approval, such agreements “shall be unlawful.” * 

The position of the L. & N. is that approval of the Interstate Com- 
merce Commission is not required for the agreement in question, for 
various reasons which may be summarized as follows: (1) The agree- 
ment does not constitute a pooling or division of traffic within the 
meaning of the Interstate Commerce Act; (2) the original version of 
the present agreement antedates the Interstate Commerce Act of 
1887; (3) the Commission has been on notice, at least as far back as 
1915, concerning this agreement, and has failed to take any action 
concerning it, although such action was within its power; (4) the pub- 
lic has not been adversely affected by the agreement, as evidenced 
by the fact that no one has had occasion to complain to the Com- 
mission until the present proceeding; and (5) a legal control relation- 
ship already exists between the two railroads. 

As for shot or not such an agreement constitutes a pooling or 
division of traffic, the merger opponents call attention to a 1949 
decision of the Commission, Geitz Storage & Moving Co., Inc., Investi- 
gation of Control, in which it spoke on the matter of solicitation 
agreements in the following terms: “The action of United in not 
soliciting traffic for its own account amounts to a surrender of all 
traffic, in which United and its agents have competitive interests, to 
the discretion of the agent, and is such a surrender as to to constitute 
a pooling arrangement.’ *’ It may be noted that the prohibition of 
the law goes to unauthorized pooling or division of traffic, or of service, 
or of earnings. 

To the second of the arguments cited by the L. & N., the opponents 
of the merger reply that the legal standing of an agreement for the 
pooling or division of traffic does not depend upon the date at which 
the earliest version of such an agreement may have been entered into 
by the two railroads concerned, but rather upon whether or not it 
has been continued in effect; and that nothing, either in the Interstate 
Commerce Act of 1887 or its successive amendments to date, exempts 
from its provisions those agreements for the pooling or division of 
traffic which may have been already in existence. Furthermore, the 
merger opponents point out, the agreement in question received a 
new ratification by the two railroads in 1906 and was formally reissued 
at that time; has since been amended on several occasions and as late 
as 1951; is still officially in effect; and therefore is subject to the 
requirements of the act. 

The position of those opposed to the merger with regard to the third 
argument noted above is that while the Interstate Commerce Commis- 


% 24 Stat. 380. 

% 41 Stat. 481. 

®49 U.S. C. §5 (1). 
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sion was unquestionably informed of the existence of the agreement 
more than 40 years ago, this has not relieved the railroads concerned 
of the necessity of obtaining “specific approval by order of the Com- 
mission’”’ for any agreement involving pooling or division of traffic, 
in order for such an agreement to be lawful, adder the express language 
of the Interstate Commerce Act; and that the failure of the Interstate 
Commerce Commission since that time to move against the agreement, 
while perhaps serving to mitigate the severity of the offense, itself 
provides no exemption from the requirements of the law. 

Opponents of the merger apply a similar line of reasoning to the 
further argument of the L. &N that the public has not heretofore 
complained of the agreement Fa the Commission. 

With respect to the fifth argument, which concerns the control 
relationship which exists between the two railroads, the merger oppo- 
nents point out that the applicable provisions of the Interstate Com- 
merce Act deal with arrangements for pooling or division of traffic 
between ‘‘common carriers,”’ and the L. & N. and the N. C. & St. L. 
are separate common carriers under the terms of the Interstate Com- 
merce Act regardless of the stock ownership involved. 

The parties opposing the merger emphasize that “‘the L. & N. 
should be required to purge itself of this violation [of the Interstate 
Commerce Act] before being heard by the Commission on an applica- 
tion for approval of a merger.” * In this connection, they point to 
the action taken by President Eisenhower in 1954 in disapproving the 
proposed acquisition of Colonial Air Lines by Eastern Air Lines on 
the ground that Eastern, in its relations with Colonial, had violated 
the Civil Aeronautics Act. 


Finally, the opponents of the merger direct attention to what they 
regard as the inescapable conclusion that in the absence of Commis- 
sion approval for an agreement involving pooling or division of traffic, 
such an agreement possesses no exemption from the antitrust laws; 
that = oda t between the L. & N. and the N. C. & St. L., upon 

> 


its face, ‘provides for allocation of territories and division of traffic in 
flagrant violation of the Sherman Act; and that if the control of the 
N.C. & St. L. by the L. & N. “‘is being exercised in violation of the 
Sherman Act, and of section 5 of the Interstate Commerce Act * * *, 
or has otherwise been exercised contrary to the public interest, the 
remedy is divestiture not merger.” ® 

With respect to the antitrust implications of the proposed merger 
and its effect on railroad competition, the L. & N. calls attention to 
the different concepts of competition which distinguish regulated 
industries generally—and the railroads in particular—from those 
segments of the economy which are not under direct Federal regula- 
tion. In this connection it cites the Supreme Court decision in 
McLean Trucking Co. v. United States.“ In that case the Court found 
that “the history of the development of the special national transporta- 
tion policy suggests * * * that the policies of the antitrust laws deter- 
mine ‘the public interest’ in railroad regulation only in a qualified 
way.” * The Court then referred to “the altered emphasis in railroad 

8 Finance Docket No. 18845, Nashville Brief, p. 90. 

8 Civil Aeronautics Board Order No. E-8136, cited in Brief of Railway Labor Executives Association 
et al., p. 18. The acquisition was subsequently approved pursuant to a new proceeding following termi- 
nation of the violation in question. Civil Aeronautics Board Orders E-9945 and E-9946, and Press Release 
CAB 56-5, January 26, 1956. 

%” Finance Docket No. 18845, Nashville Brief, p. 93. 

* 321 U. 8. 67. 

% CCH Trade Cases 1944-1945, p. 57214. 
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legislation on achieving an adequate, efficient and economical system 
of transportation through close supervision of business operations and 
practices rather than through heavy reliance on the enforcement of 
free competition in various phases of the business * * *.’ 

The basic position of the L. & N. is that the Interstate Commerce 
Act provides an exemption from the antitrust laws for mergers which 
are approved by the Commission; and that “if there were in the pro- 
posed merger anything which ordinarily would be contrary to the 
antitrust laws, this Commission’s approval of the merger as consistent 
va the public interest would be relief against the operation of those 
aws.”’ *4 

The L. & N. also adopts the position that questions involving vio- 
lations of the antitrust laws are not for the Interstate Commerce 
Commission ‘either to consider or to determine.” * Opponents of 
the merger have made no comment concerning this contention; analysis 
of its validity is beyond the scope of this report. 


Id. 
* Finance Docket No. 18845, Applicants’ Brief, p. 133. 
% Finance Docket No. 18845, official transcript of hearings, p. 216. 





APPENDIX 


ROUTING CIRCULAR No. 264. 
Superseding Routing Circular No. 254 of September 1, 1906. 


LOUISVILLE & NASHVILLE R. R. CO. 


PRIVATE AND CONFIDENTIAL 
INSTRUCTIONS 
—GOVERNING— 


THE SOLICITATION AND ROUTING OF FREIGHT TRAFFIC MOVING 
VIA OHIO AND MISSISSIPPI RIVER CROSSINGS 


—BETWEEN— 
NORTHERN AND WESTERN POINTS 


—AND— 


SOUTHERN POINTS. 


Effective December 1, 1906. 


Issued by 
D. M. GOODWYN, GENERAL FREIGHT AGENT, 


Louisville, Ky. 
Louisville, Ky., December 1, 1906. 
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ROUTING CIRCULAR No. 317. 
Amendment No. 1 to Routing Circular No. 264 of 12/1/1906, 


ROUTING FREIGHT 


FROM 


CINCINNATI, 0., NEWPORT, COVINGTON, LEXINGTON AND 
FRANKFORT, KY. 


TO 


THOMASVILLE, GA. 


Freight shipments from Cincinnati, O., Newport, Covington, Lexington and 
Frankfort, Ky. to Thomasville, Ga. when routed by shippers or consignees via 
the A. B. & A. R. R., will be forwarded via the Atlanta-Cincinnati line through 
Atlanta, Ga. 

Shipments, unrouted or routed otherwise than via the A. B. & A. R. R., will 
be forwarded in accordance with instructions contained in Routing Circular No. 
264, of December Ist., 1906. 

Issued by 
D. M. GOODWYN, GENERAL FREIGHT AGENT. 


Louisville, Ky., September 19th, 1908, 


ROUTING CIRCULAR 424 
Supplement 2 to Routing Circular 264 
To Agents: — 

This is to advise that where the routing instructions prov ided for in the Routing 
Circulars supplemented by this circular, conflict with the routing instructions 
carried in Routing Circular 422, supplements thereto or reissues thereof, the routing 
provided for in Routing Circular 422, supplements thereto or reissues thereof, 
will apply. 

For present routing instructions on traffic formerly covered by Routing Cir- 
culars which are cancelled in full by this circular, see Routing Circular 422, 
supplements thereto or reissues thereof. 


Issued January 28, 1916. Effective February 1, 1916 
Issued by 


D. M. GOODWYN, GENERAL FREIGHT AGENT, 
Louisville, Ky. 






ROUTING CIRCULAR No. 623 
(Amendment No. 3 to Routing Circular No. 264) 


Routing Circular No. 623 contains all 
effective changes from Routing Circular 
No. 264. 















LOUISVILLE AND NASHVILLE RAILROAD COMPANY 
PRIVATE AND CONFIDENTIAL INSTRUCTIONS 


GOVERNING 

THE SOLICITATION AND ROUTING OF FREIGHT TRAFFIC MOVING VIA 
OHIO AND MISSISSIPPI RIVER CROSSINGS 

BETWEEN 

NORTHERN AND WESTERN POINTS 

AND 

SOUTHERN POINTS 


Issued April 28, 1937 


Issued by 
Cc. D. QUINN, GENERAL FREIGHT AGENT, 
908 W. Broadway, Louisville, Ky. 










MERGER IN A REGULATED INDUSTRY 


ROUTING CIRCULAR NO. 623. 


Refer to Page 2, Routing Circular No. 264 and change Groups B and C to read 
as follows: 


From and via Evansville, | From Nashville, Tenn. 
To groups of destination as described below Ind. (proper) = 


; 


GROUP B. (See Map No, 1, R. C. No. 264.)*— | Via L. & N. junctions | Via L. & N. 
All points west and south of the following de- south of Nashville. 
scribed territory: On and south of the Mem- 
phis Division of the Southern Ry., west of 
Huntsville, Als., thence west of a line be- 
ginning at a point just south of Huntsville, 

Ala., and drawn just west of the Huritsville 
Branch of the N. C. & St. L. Ry., to (but not 
including) Attalla, Ala.; thence via a line just 
west of the A. G. 8. R. R., to Birmingham, 
Ala., including the entire Birmingham Group, 
thence on and south of the Columbus Division 
of the C. of Ga. Ry. (and including) Opelika, 
Ala., thence on and south of the W. Ry. of Ala., 
from Opelika to (but not including) Lanetta, 
Ala.; ttence via the east bank of the Chatta- 
hoochee River to the Gulf of Mexico, including 
Columbus, Ga., and also local stations on the 
Roanoke Branch of the C. of Ga. Ry. | 


| 


GROUP C. (See Map No.1, R. C. No. 264.)*— | Preferentially viaL. & N. | Via L. & N. or N. C. & 
Attalla, Gadsden, Alabama City, Lanetta, junctionssouth of Nash- | St. L. 
Als., West Point, Ga., and points within the ville but respecting | 
follewing described territory: On and east of N. C. & St. L. routing 
the A. G.S. R. R., Attala, to (but not includ- via’ Nashville (except | 
ing) Birmingham, Ala., thence north of the local stations on Ala. 
Columbus Division of the C. of Ga. Ry., to Min. Division of | 
(but mot including) Opelika, Ala.; thence lL. & N., 
north of the W. Ry. of Ala., to Lanetta, Ala., Calera). 
but net including the Roanoke Branch of the 

. of Ga. Ry.) thence west of the Ala.-Ga. 
State Line to.a point near Round Mountain, 
Ala.; thence south of the Rome-Gadsden 
Branch of the Southern Ry., to Gadsden, Als., 
also points within the following deseri terri- 
tory: South of the W. Ry. of Ala.-A. & W. P. 
R. R., Lanetta, Ala., to LaGrange, Ga., thence 
on and south of an imaginary line from 
LaGrange te Macon, Ga., through (but not 
including) Woedbury and Culloden, Ga. (and 
including Macon); thence on and south of the 
C. of Ga. Ry., toand ineluding Savannah, Ga., 
east of the east bank of the Chattahoochee 
River from near West Point, Ga., to the Gulf 
of Mexico (but not including Columbus, Ga.) 





ROUTING CIRCULAR NO. 623 


Refer to Page 2, Routing Circular No. 264 and change Groups D and E to 
read as follows: 


To groups of destination as described below 

GROUP D. (See Map No. 2, R. C. No. 264.)*—Atlanta, Rome, Marietta, Cartersville, Rockmart and 
Cedartewn, Ga.; Stations on the Western & Atlantic: R. R. (L. & N.) south of Cartersville, Ga.; Stations 
on the S. A. L. Ry: east of Wellington, Ala. to Cartersville, Ga.; Stations on the Southern Ry., Birming- 
ham Division, Atlanta to (and including) Tallapoosa, Ga.; points east and south of the following described 
line: beginning at Atlanta, thence via a line just north of the A. & W. P. R. R., Atlanta to (and includ- 
ing) Lanetta,.Ala., thence via the west bank of the Chattahoochee River from Lanetta, Ala., to (and 
including) Girard, Ala., (but not includ Eufaula, Ala.) and to a point just north of the crossing of the 
river by the A. C. L. R, R. (including the khart Branch of the C. of Ga. Ry., west of Columbia, Als.), 
thencé just north of the A. C. L. R. R. to Quitman, Ga., thence west of the South Ga. Ry., from Quit- 
man, Ga. to Greenville, Fla.; thence north of the 8. A. L. Ry. to (but not including) Live Oak, Fla., thence 
southwestwardly to the Gulf of Mexico, except local stations on the S. A. L. Ry., Chattahoochee River 
to Americus, Ga., and between Albany and Columbus, Ga. 


GROUP E. (See Map No. 2, R. C. No. 264.)*—Chattanooga, Tenn., Dalton, Ga., local stations on the 
Western & Atlantic R. R. (N. C. & St, L.) north of Cartersville, Ga.; local stations on the Chattanooga 
Division of the C. of Ga. Ry. north of Newnan; territery west and south of the following described line 

at Chattanooga, Tenn., thence just west of the Ga.-Ala, Line Southwardly to the A.C. L. R. RB. 

crossing of the Chattahoochee River (includ Eufaula, Ala., but not including Lanette or Girard, Ala. 
nor stations on the Lockhart Branch of the C. of Ga. Ry., west of Columbia, Ala., nor stations on the 
S. A. L. Ry., east of Wellington, Ala.); thence just north of the A. C. L. Ry., from the river erossing to 
ag not including Quitman, Ga.; thence just west of the South Ga. Ry., to (and including) Greenville, 
la.; thence just north of the S. A. L. Ry. to (and including) Live Oak, Fla.; thence via a line Southwest- 
wardly to the Gulf of Mexico, including also local stations on the 8. A. L. Ry., Montgomery Division 
west of Amerieus, Ga. and between Columbus and Albany, Ga. 


*Maps are not reproduced in this appendix, but may be consulted in subcommittee files. 
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ROUTING CIRCULAR NO. 623. 





Refer to Caption B, top of Page 5, Routing Circular 264, and change to read: 





(B) Freight traffic originating at points west and south of the following described line: Beginn tis point 
just west of Huntsville, Ala., thence westwardly just north of the Memphis, Division of the Southern Ry., 
to Decatur, Ala., thence just east of the line of the L. & N. R. R., Decatur to Birmingham, including 
Birmingham Group, thence just north of the Columbus Division of the C. of Ga. Ry. to Opelika, Ala., 
thence north of the W. Ry. of Ala. to (but not including) Lanetta, Ala.; thence just east of the east bank 
of the Chattahoochee River to the Gulf of Mexico, including Columbus, Ga.; points on the Roanoke 
Branch of the C. of Ga. Ry., and local stations on the Alabama Mineral Division of the L. & N. R. R., 
Boyles to Calera, Ala. 


ROUTING CIRCULAR NO." 643 
Amendment (No. 4 to Routing Circular No, 264) 


Routing Circulars 643 and 623 contain 
all effective changes from Routing Circular 
No, 264 


LOUISVILLE AND NASHVILLE RAILROAD COMPANY 
PRIVATE AND CONFIDENTIAL INSTRUCTIONS 


GOVERNING 


THE SOLICITATION AND ROUTING OF FREIGHT TRAFFIC MOVING VIA 
OHIO_AND MISSISSIPPI RIVER CROSSINGS. 


BETWEEN 


NORTHERN AND WESTERN POINTS 
AND 


SOUTHERN POINTS 
Issued May 15, 1951 
Issued by 


P. H. GOODWYN, GENERAL FREIGHT AGENT, 
908 W. Broadway, Louisville 1, Ky. 


ROUTING CIRCULAR NO, 643. 


Routing arrangement between L. & N. R. R. and N. C. & St. L. Ry., as shown 
in Routing Circular 264, as amended, is modified as follows: 


“From Cincinnati and beyond to Atlanta and beyond, traffic to be 
solicited and handled via L. & N. except we will continue as an open route 
the route of the L. & N.— Nashville thence N. C. & St. L. for delivery at 
private or assigned sidings served by the N. C. & St. L. We will also 
continue as an open route the route via the L. & N.— Nashville— 
N. C. & St. L.—Chattanooga thence Central of Georgia for delivery at 
sidings at points served by the Central of Georgia in the Atlanta 
district. 

“From Louisville and beyond to Atlanta and beyond the route via 
the L. & N. direct will be open for private or assigned sidings on the 
N. C. & St. L., and we will not close any of the routes via Nashville and 
the N. C. & St. L. 

“The same changes will be observed in the northbound routes,” 


Accordingly, effective June 10, 1951, in Supplement No. 20 to L. & N. R. R. 
Routing Guide G. F. O. 231—C, ICC.A-16634, additional single line routing via 
L. & N. R. R. has been published from or to the L. & N. R. R. stations, on the one 
hand, and Atlanta-Marietta, Ga., on the other, as follows: 
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From 


(8090) Marietta, Ga, 
(8100) Atlanta, Ga. 
Te 


(350) Fipaco, Ky.— (470) Springfield, Ky. 
(5415) Crescent Hill, Ky.—-(5520) Sparta, Ky. 
(5525) . Glencoe, Ky.—-(5560) Maurice, Ky. 
(6785) Avoea, Ky.—-(6840) Bloomfield Jct., Ky. 
(6845) Shelby ville, Ky. 

(6870) Gathright, Ky. — (6935) Bloomfield, Ky. 


To 


(8090) Marietta, Ga, 
($100) Atlanta, Ga. 


From 


(1) Louisville, Ky.— (65) Lebanon Jct., Ky. 
(350) Fipaco, Ky.— (470) Springfield, Ky. 
(5415) Crescent Hill, Ky.— (5470) Bonham, Ky. 
(5475) LaGrange, Ky.— (5520) Sparta, Ky. 
(5525) Glencoe, Ky.— (5560) Maurice, Ky. 
(6785) Avoca, Ky.— (6840) Bloomfield Jct., Ky. 
(6845) Shelbyville, Ky. 

(6870) Gathright, Ky.— (6935) Bloomfield, Ky. 
(10750) Davison, Ky.— (10830) Irvington, Ky. 
(10835) Dugan; Ky.— (10935) Doyle, Ky. 
(10937) Owensboro, Ky. 

(10940) Mattingly, Ky. — (10950) Newman, Ky. 
(10955) Reed, Ky.— (10975) Soaper, Ky. 


“ 


> oe 
~“Inun 


bo bo ty lo bo bo bt bt bt 
~J 


o 
> 


Nore.—Station Numbers and Route Numbers are as shown in GFO. 231-C, 


ROUTING CIRCULAR NO. 643. 


The general L. & N. R. R. routing note in all tariffs referring to 
L. & N. R. R. G. F. O. No, 231-C, ICC, A-16634 is also being changed, 
as promptly as possible, to prov ide for above additional routing. 


ROUTING CIRCULAR NO. 
(Cancels Routing Circular No. 643) 
(hmatiiment No. 5 to Routing Circular No. 264) 


Routing Circulars 644 and 623 contain 
all effective changes from Routing 
Circular No. 264. 


LOUISVILLE AND NASHVILLE RAILROAD COMPANY 
PRIVATE AND CONFIDENTIAL INSTRUCTIONS 


GOVERNING 


THE SOLICITATION AND ROUTING OF FREIGHT TRAFFIC MOVING VIA 
OHIO AND MISSISSIPPI RIVER CROSSINGS. 


BETWEEN 
NORTHERN AND WESTERN POINTS 
AND 
SOUTHERN POINTS 
Issued May 18, 1951 


Issued by 
P. H. GOODWYN, GENERAL FREIGHT AGENT, 
908 W. Broadway, Louisville 1, Ky. 
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pone CIRCULAR NO. 644 


atta arrangement between L. & N. R. R. and N. C. & St. L. Ry., as shown 
in Routing Circular No. 264, as amended, is modified as follows: “si 


“From Cincinnati and beyond to Atlanta and beyond, traffic to be 
solicited and handled via L. & N. except we will continue as an open route 
the route via L. & N.—Nashville thence N. C. & St. L. for delivery at pri- 
vate or assigned sidings served by the N. C. & St. L. We will also con- 
tinue as an open route the route via the L. & N.—Nashville—N. C. & St. 
L.—Chattanooga thence Central of Georgia for delivery at sidings at 
points served by the Central of Georgia in the Atlanta district. 

“From Louisville and beyond to Aflanta and beyond the.route via 
the L. & N. direct will be open except for private or assigned sidings 
on the N. C. & St. L., and we will not close any of the routes via Nashville 
and the N. C. & St. L. 

“The same changes will be observed in the northbound routes.” 


Accordingly, effective June 10, 1951, in Supplement No. 20 to L. & N. R. R. 
Routing Guide GFO. No. 231—C, ICC. No. A-16634, additional single line routing 
via L. & N. R. R. has been published from or to the L. & N. R. R. stations, on the 
one hand, and Atlanta- Marietta, Ga., on the other, as follows: 


From Add Route 
(See Note) (8090) Marietta, Ga. 
(8100) Atlanta, Ga. “ 
o 











(350) Fipaco, Ky.—(470) Springfield, Ky. 2 
(5415) Crescent am, Ky.—(5520) Sparta, Ky. 2 
(5525) Glencoe, Ky —(5560) Maurice, Ky. 1 
(6785) Avoca, Ky. —(6840) Bloomfield Jct., Ky. 2, 409 
(6845) Shelbyville, Ky. 2, 77 
(6870) Gathright, Ky. (6935) Bloomfield, Ky. 2, 409 
To 
(8090) Marietta, Ga. 
(8100) Atlanta, Ga. 
From 

(1) Louisville, Ky. a Lebanon Jct., Ky. 2 
(350) Fipaco, Ky.—(470) Springfield, Ky. 2 
(5415) Crescent Hill, Ky.—( 470) Bonham, Ky. 2 
(5475) LaGrange, Ky .—(5520) Sparta, Ky. 2 
(5525) Glencoe, Ky.— (5560) Maurice, Ky. 1 
(6785) Avoca, Ky.—(6840) Bloomfield Jct., Ky. 2, 477 
(6845) Shelbyville, Ky. 2, 52 
(6870) Gathright, Ky. —(6935) Bloomfield, Ky. 2, 477 
(10750) Davison, Ky.—(10830) Irvington, Ky. 2 
(10835) Dugan, Ky.—(10935) Doyle, Ky. 2 
(10937) Owensboro, Ky. 59 
(10940) Mattingly, Ky—(10950) Newman, Ky. 624 
(10955) Reed, Ky.—(10975) Soaper, Ky. 624 


The general L. & N. R. R. routing note in all tariffs referring to L. & N. R. R. 
GFO. No, 231—C, ICC. No. A—16634 is also being changed, as promptly as possible 
to provide for above additional routing. 





‘Meant —Station Numbers and Route Numbers are as aiies in G FO. No. 231-C., 
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Correspondence during the year 1928 between the officers of the L. & N. Railroad 
and the N. C. & St. L. Railway modifying the soliciting and routing agreement 
where the L. & N. Railroad assented to the N. C. & St. L. Railway soliciting 
the traffic for movement from or via Cincinnati, Ohio, through Nashville, Tenn., 
for industries in the Atlanta, Ga., terminals on the Southern Railway, Central 
of Georgia Railway, and N. C. & St. L. Railway 


NASHVILLE, CHaTTanooGa & Sr. Lours Ramway, 
Nashville, Tenn., June 20, 1928. 
Mr. A. R. Sirs, 
Vice President, L. & N. RR., 
Louisville, Ky. 

Dear Sir: At yesterday’s conference I left with you a memorandum dealing 
with our Southern Railway competition on business destined Atlanta proper. 
The same memorandum also referred to a like situation at Atlanta in connection 
with industries located on the Central of Georgia. The whole point is whether 
or not it would be advisable for the N. C. & St. L. to solicit via Nashville and 
eanapcewr, o and, therefore, via a route which would give to the Southern Railway 
or to the Central of Georgia as the case may be a line haul. 

You told me that you would discuss this situation with Mr. deFuniak, writing 
me later and this letter is merely that our file may reflect the handling up to this 
time. 

Yours truly, 
(Signed) Cuar.Les Barua, 
Vice President and Traffic Manager. 


LovuIsvILLE & NaAsHvVILLE Rattroap Co., 
Louisville, Ky., July 2, 1928. 
Mr. CHARLES BARHAM, 
Vice President and Traffic Manager, N. C. & St. L. Railway, 
Nashville, Tenn. 

Dear S1r: Your letter of June 20, file A, and recalling our conference the da) 
before, relative to competing with the Southern Railway at Atlanta, proper. 

We will give our assent to your soliciting traffic from or via Cincinnati, through 
Nashville, when for industries located exclusively on the Southern Railway and 
on the Central of Georgia Railway, within the Atlanta, proper, terminal district. 
While the L. & N. solicitors may assist yours in this work, we will probably con- 
tinue to devote our main efforts to the Knoxville route. 

Yours truly, 


—— ——,, Vice President. 


NASHVILLE, Cuatranooca & Sr. Louis Ratiway, 
Nashville, Tenn., July 5, 1928. 


Mr. A. R. Sirsa, 
Vice President, Louisville & Nashville Railroad, 
Louisville, Ky. 

Dear Sir: Thank you for your letter of July 2, file 102807. Our solicitors 
will at once be instructed and while in the nature of things the volume of the 
movement will not be large, we should be able to control more or less of it. 
Certainly anything we do to contro] means a net gain to both of us and to whatever 
extent we are able to take the business away from the Southern Railway. 

Yours truly, 
Cuarites Barwa, 
Vice President and Traffic Manager. 
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NASHVILLE, Cuatranooca & Sr. Lovis Ramwary, 
Nashville, Tenn., August 4, 1928. 
Mr. A. R. Srrn, 
Vice President, L. &. N. Railroad, 
Louisville, Ky. 

Dear Sir: During the course of our conference in your office on June 19, I 
mentioned the volume of business to Atlanta from Cincinnati territory, or via 
Cincinnati, which we switched for the Southern Railway. A memorandum was 
left with you and in this you will find mention also of the business going into 
Atlanta via the Southern-W. & A. 

I find that last year we had from Cincinnati territory alone 474 cars from the 
Southern Railway at Chattanooga, and please bear in mind that this business was 
not solicited by us. During the same time we had 135 cars delivered us at Atlanta 
by lines other than the L. & N. to be switched to industries on our tracks. 

I suggested to Mr. Wharton the other day that he confer with Mr. Ryan 
particularly regarding the movement now handled via Southern-W. & A., and 
this conference was had. I think you will find that Mr. Ryan sympathetically 
regards the solicitation of this business via Nashville and is perhaps of our opinion 
that such solicitation would substantially add to our joint revenue. 

Yours truly, 





(Signed) CHarLEs BarnHam, 
Vice President and Traffic Manager. 





LovIsvILLE & NaAsHvILLE Rarbroap Co., 
Louisville, Ky., September 17, 1928. 
Mr. CuarRues BARHAM, 
V. P. & T. M., N.C. & St. L. Railway, 
Nashville, Tenn. 

Dear Str: Please see correspondence regarding open routing from Cincinnati, 
via Nashville, to Atlanta. 

We have already indicated to you what we are willing to do with respect to the 
Central of Georgia and Southern Railway deliveries, and there remains your own 
to be discussed. 

As the volume of traffic is nominal being around 50 cars per month, we are willing 
that you shall solicit this business away from the Southern Railway. However, 
we will expect your people to continue to throw what favor they may in the in- 
terest of the L. & N. Railroad’s long haul through Knoxville. 

Yours truly, 








, Vice President. 





NASHVILLE, CHATTANOOGA & Sr. Louis Rartway, 
Nashville, Tenn., September 20; 1928. 
Mr. A. R. Smira, 
Vice President, L. & N. Railroad, 
Louisville, Ky. 

Dear Sir: Thank you for your letter of September 17, file 102807. 

We appreciate your willingness to permit the suggested solicitation and you 
may quite certainly understand that we will be governed by the policy indicated 
in your last sentence. 

Yours truly, 
(Signed) CHar Les BarHaM, 
Vice President and Traffic Manager. 





LovuIsviLLs & NasHVILLE Rar~Roap Co. 
OFFICE OF VICE PRESIDENT, TRAFFIC AT LOUISVILLE, KY., NOVEMBER 3, 1950 


Mr. TILForp: 

Referring to my memorandum to you of September 29 and your reply of Oc- 
tober 2 in regard to the traffic agreement between the L. & N. Railroad and the 
N.C. & St. L. Railway. 
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_ T diseussed this matter with Mr. Tate in Chicago this week and suggested to 
him that since the L. & N. has its own rails between Louisville and Atlanta, and 
has just as good or a better route than the one through Nashville, we propose to 
operate through freight service over this route, leaving open the existing route 
via Nashville and the N. C. & St. L. 1 said that I was sure that if his line had a 
similar situation, where they served both the origin and the destination, they 
would take a like position. Further, that I am willing to recommend our continu- 
ing the route through Nashville to and from Cincinnati to the extent that it is 
now authorized. 

Mr. Tate took the position that since the agreement exists and we want to 
withdraw from that part of it which provides that the L. & N. will route all of 
its business from and through Louisville to Atlanta and territory A via Nashville 
in connection with the N. C. & St. L. they are entitled to receive something in 
return. He insisted that we should open up the route from and beyond Louis- 
ville on the one hand, and Birmingham and Montgomery on the other hand, via 
Nashville-N. C. & St. L.-Chattanooga and connections. I explained to Mr. 
Tate that the N. C. & St. L. does not reach either Louisville or the Montgomery 
territory ; that the route for which he was asking is a very circuitous one and would 
reduce rather than add to the revenues of the family lines, and under the cir- 
cumstances I could not entertain such a suggestion, but that on the other hand 
the L. & N. has its own continuous line between Louisville and Atlanta and I 
didn’t think we had to grant the N. C. & St. L. any concession to exercise our 
right of operating such a route. 

There seems to be no chance of Mr. Tate and I reaching any agreement since 
he is insisting upon our making substantial concessions in return for amending 
the contract to permit the L. & N. to use its own rails between Louisville and 
Atlanta and points in territory A. 

I asked Mr. Tate then if he would be agreeable to canceling the agreement 
altogether because I am convinced that even with the changes we are now pro- 
posing the contract would still be a one-sided agreement in favor of the N. é & 

t. L., but Mr. Tate indicated that he would not be inclined to recommend its 
cancellation. 
(Signed) JKD 
J. K. Denr. 


LovisvILLE & NASHVILLE RarLrRoap Co. 
OFFICE OF PRESIDENT AT LOUISVILLE, KY., MARCH 2, 195) 


Mr. DENT: 


Referring to your memorandum of November 3 in regard to the traffic agreement 
between the L. & N. and N. C. & St. L.: 

I discussed this matter with Mr. Hackworth today and suggested that we 
proceed with the routing restriction which would close the route from and through 
Cincinnati to Atlanta through Nashville except for destinations on the 
N. C. & St. L. and Central of Georgia in the Atlanta terminal district. He readily 
agreed that this change should be made. 

With reference to Louisville where your proposal contemplated the L. & N. 
route direct as well as the route through Nashville be open, I suggested that we 
follow your proposal except that we would continue to send business via Nashville 
when destined on N. C. & St. L. Atlanta terminals. The exception would mean 
that we would still have switching at Nashville but it would not be necessary to 
switch at Atlanta. 

Mr. Hackworth was disposed to go along with both propositions with the 
exceptions mentioned; however, he said he would like to have the opportunity 
of discussing the matter with Mr. Tate before giving his final consent. 

I told Mr. Hackworth that we ought not look on such matters as a swapping 
proposition but rather from the standpoint of most economical handling, con- 
sidering the interest of the two railroads. I told him if he or Mr. Tate developed 
any cases where the handling via the N. C. & St. L. appeared to be more economical 
than via the L. & N. that we should let the N. C. & St. L. handle the business. 


J. E. T. 
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To and From Dixieland 


Tue}Nasuvitie, Caatranooca & Sr. Louris Raitway 





OFFICE OF PRESIDENT 


NasHVILLE 3, TENN., April 18, 1961. 
PERSONAL. 
Mr. J. E. Trurorp, 
President, Louisville & Nashville Railroad Co., 
Louisville, Ky. 

Dear Mr. Ti_rorp: Since our recent conversation regarding changes i in L. &JN- 
N.C. & St. L. routing and solicitation in respect of traffic from and via Cincinnati 
and from Louisville, to Atlanta and points in the territory east and northeast of 
Atlanta, I have reviewed the “memorandum of understanding” between the two 
companies of April 26, 1906, its history and the traffic policies resulting therefrom, 
in an effort to gain a clear understanding of the purposes and effect of the long- 
standing understanding and of the suggested changes. 

With respect to the suggestion that the L. & N. withdraw its participation in 
the joint through route from and via Cincinnati through Nashville to Atlanta 
We I am persuaded that the closing of the route would seriously prejudice the 

& St. L. in its traffic and revenues, without compensating benefit to the 
. & N. This conclusion is based not only upon the fact that the L. & N., by 
mai of its ownership of three-fourths of the N. C. & St. L. capital stock, is to 
that extent affected by the earnings and losses of the N. C. & St. L., but also upon 
our conviction that the closing of the route will deprive the L. & N. of participation 
in a substantial volume of traffic now moving via Louisville and Nashville to 
Atlanta, the loss of which would not be compensated by gains accruing to the 
L. & N.’s direct line from Cincinnati to Atlanta. 

The joint route via Louisville and Nashville to Atlanta was opened in 1928, 
and has therefore been in use more than 20 years. It had been closed in 1906, 
upon the completion of the L. & N.’s direct line from Cincinnati via Knoxville, 
2s contemplated by the routing provisions of the ‘‘memorandum of understanding” 
of that year. 

The reopening of the joint route in 1928 followed agreement by Mr. Barham 
and Mr. A. R. Smith at Mr. Barham’s ifista&fiée, that the joint route would materi- 
ally benefit both roads. Our files do not support the suggestion that the joint 
route via Louisville and Nashville was reopened to control the movement of 
automobiles te Atlanta. So far as we can ascertain, no movement of automobiles 
for Atlanta then originated in the territory covered by our Louisville office, or was 
given consideration in the decision that the joint route should be reopened. 

Record of traffic movements confirms the soundness of the conclusion reached 
in 1928 that the joint route would materially benefit the L. & N. as well as the 
N.C. &8t. L. Mr, Barham’s letter to Mr. A. R. Smith in 1928 contains the state- 
ment that in 1927, traffic from the territory covered by our Louisville,office (Ohio 
and West Virginia and parts of Indiana, Kentucky, and Pennsylvania) delivered 
to the N. C. & St. L. by the C. N. O. & T. P. at Chattanooga for Atlanta delivery, 
in the movement of which the L, & N. did not participate, amounted to 474 cars; 
with 135 cars delivered to us at Atlanta by lines other than the L. & N. for switch- 
ing to industries on our tracks. This traffic was destined to 18 industries on our 
private sidings, and an unspecified number taking our team track delivery. In 
1949 and 1950 traffic from and via Cincinnati to Atlanta, in the movement of 
which because of our ability to control it for the through route both the L. & N. 
and the N. C. & St. L. participated, included a total of 1,272 cars and 1,389 cars, 
respectively, as shown in the following table: 










1949 1950 

~ C. & St. L. locations. ______-_-- 2 Og 627 920 
‘. of Ga. locations (delivered to C. of Ga. at Chattanooga) . 476 370 
Soavuaen Railway locations 62.200 fel ee ALE 96 49 
Other locations. ____- . ! fi a2 73 50 








nists Mh. BO UE 1, 272 1, 389 


Should the Nashville route be closed, it seems quite likely that the situation would 
immediately revert to that obtaining in 1927, with a proportionally large number 
of ears moving from Cincinnati on Southern Railway Lines. Inasmuch as there 
is considerable delay in the placing of traffic moving into Atlanta via other lines, 
rag industries would specify routing via Southern Railway, Chattanooga, N. C. & 

. L., regardless of whether or not we solicited the business. Traffic for Central 
- Georgia industries would unquestionably be routed Southern Railway, Chat- 








Total cars _- 
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tanooga, Central of Georgia. The relatively small amount of traffic for industries 
on other railroads at Atianta is controlled largely because of personal friendships 
and would, no doubt, revert te delivering lines. 

As stated to you in conversation, I can well understand why the L. & N. would 
like to handle all this traffic directly over its own line all the way from Cincinnati 
to Atlanta. But apparently the closing of the Nashville route would not bring 
this about, for in reality a large part of the business routed through Nashville 
is additional traffic for both the L. & N. and the N.C. & St. L. Certainly if the 
route is closed and any substantial part of the business we are now jointly hand- 
ling is gained by the Southern, there will be a direct loss to both of our roads. 
When we remember that the L. & N. directly gets its share of the freight charges 
via the joint route and indirectly a 75 percent cut of the N. C. & St. L.'s share, it 
is quite evident that the Southern would have to take over only a small portion 
of the business we are now jointly handling to make the closing of the Nashville 
route to Atlanta an expensive rather than a profitable move. This is true whether 
the properties are considered as a whole or separately. for as pointed out the 
L. & N. would lose much of the business it is now handling in conjunction with 
the N. C. & St. L., and the N. C. & St. L. would be left with only a Chattanooga 
haul on traffic for its local industries. 

Because of my sincere conviction that the suggested closing of the joint route 

would seriously prejudice the N. C. & St. L. and also would not profit the L. & N., 
I hope upon further consideration you will agree that the suggestion should be 
abandoned. Nevertheless I would like to add that I think it sound policy that 
we should refrain from soliciting traffic to Atlanta via the joint route where the 
L. & N. already has the business set up over its own line through Knoxville, and 
I assure you that we shall adhere to that policy. 

The second suggéstion made by your traffic department, that the L. & N. 
should now begin solicitation via its line from Louisville to Atlanta of traffic 
destined to Atlanta and other points ins Georgia and South Carolina, in the 
territory designated as “group A” in the “memorandum of understanding”’ 
dated April 26, 1906, would be a radical departure from long-established policy, 
which obviously would not be to the advantage of the N. C. & St. L. 

The designation of group A territory for the development of traffic moving 
via the N, C. & St. L. originated, as I am advised, with an agreement between 
the L. & N. and N. C. & St. L. dated December 1, 1872, approximately 8 years 
— to purchase by the L. & N. of controlling interest in the N. C. & St. L. 

t was there agreed that the N. C. & St. L. would not participate with its lines 
south of Nashville in the movement of traffic to and from group B territory, 
including the Birmingham, Montgomery, Mobile, and Pensacola areas. The 
policy with respect to the solicitation and movement of traffic to and from groups 
A and B agreed to in 1872 was adhered to by both roads after the L. & N. gained 
control of the N. C. & St. L., obviously because it was believed that each railroad 
would achieve its best development by adherence thereto. When the L. & N. 

placed in operation its direct line from Cincinnati to Atlanta, in 1906, it neeessarily 
followed that a revision of the agreement of 1872 was required, and the ‘‘memo- 
randum of understanding” of April 26, 1906, was executed. It is significant 
that notwithstanding the stock-ownership control of the N. C. & St. L. existing 
im 1906, and the operation by the L. & N. of a direct line between Cincinnati and 
Atlanta, it was nevertheless deemed advisable by the chief traffic executive of 
the L. & N. to continue in operation and effect the traffic solicitation policy 
which had then been followed for more than 30 years, whereby the N. C. & St. L. 
and the L. & N. concentrated their traffic-solicitation efforts separately and 
respectively in group A and group B territories. 

At the time the “memorandum of understanding’ of April 26, 1906, was 
executed, our chief traffic officers no doubt believed that the traffic potentialities 
of group A and group B territories were substantially equal, and that the arrange- 
ment would enable both roads to develop most effectively their respective traffic 
possibilities. Because of the greater industrial development in Alabama since 
1906, particularly in the Birmingham area, the relative importance of territory B 
as a producer of rail traffic has greatly increased. Nevertheless, those parts of 
Georgia and South Carolina constituting group A territory are now developing 
industrially, and it is quite probable that the original balance contemplated in 
1906 will be to some extent restored if the solicitation policy heretofore in effeet 
is continued. Adoption of the suggested change in policy, by which the L. & N. 
would now enter into active competition with the N. C. & St. L. for group A 
traffic would, of course, make it impossible ever to restore the balance originaily 
contemplated. 

The N. C. & St. L. on numerous occasions has been importuned by lines such 
as the Central of Georgia and Southern Railway System to join in routes to and 
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from points in group B territory, via its junctions south of Nashville, and all 
such requests were declined. In one instance, when we declined to join in such 
a route, the Southern went so far as to threaten an appeal to the Interstate 
Commerce Commission to secure its establishment. It seems quite obvious that 
the absence of such routes in the past has resulted and continues to result to the 
advantage of the L. & N., compensating it for any loss of traffic to and from 
group A territory. 

As you know the traffic policies of the L. & N. and N. C. & St. L., in their rela- 
tion to each other, were reviewed by the Interstate Commeree Commission in 
1915 in its report appearing in volume 33 of the Commission’s reports, beginning 
at page 168. With respect to our respective policies applicable to traffic to and 
from group A and group B territories, as defined in the memorandum of April 26, 
1906, and more particularly shown on maps‘attached to L. & N. Routing Cireular 
No. 264, effective December 1, 1906, the Commission said, at page 179 of the 
report: 

“In general the Louisville & Nashville concedes to the Nashville, Chattanooga 
& St. Louis all competitive traffic which the latter is in better position to handle, 
and similarly the Nashville, Chattanooga & St. Louis turns over to the Louisville 
& Nashville that traffic which the Louisville & Nashville is better able to handle. 
Incidentally, tle result of this working agreement, however, is to prevent the 
Nashville, Chattanooga & St. Louis from cooperating with other connecting lines 
with which it might form through routes that would seriously compete with the 
Louisville & Nashville.” 

The Comunission has referred, on page 177, to “the influence of the controlling 
company” as the reason for the refusal of the N. C. & St. L. to join independent 
lines in their efforts to form through routes which would be advantageous to the 
N. C. & St. L. This reference to “influence of the controlling company”’ has 
always been regarded on this property as inaccurate and untrue. The fact that 
the setting apart of group A and group B territories for exclusive traffic solicitation 
of the respective roads was originally made at a time when there was no such 
control, and the concession made by the Commission that the effect of the working 
agreement was to concede to each road ‘‘all competitive traffic’? which it was in 
a better position to handle, seem to us to be a conclusive denial of the Commission’s 
criticism. I refer to the Commission’s report only because it very clearly suggests 
additional reasons why the advantage accruing to the N. C. & St. L. from the 
mutually agreed to and long-standing solicitation and routing policy should not 
now be withdrawn. 

In our conversation about the suggested changes in routing and solicitation 
policies, you mentioned that the L. & N. line via Knoxville now has a greater 
carrying capacity than at the time the ‘memorandum of understanding’ was 
drafted in 1906, th.s making traffic from. Louisville via that line more desirable 
to the L. & N. ‘The same may be said of the N. C. & St. L., in the light of the 
extensive improvements made in recent years to its line between Nashville and 
Atlanta, including curve and grade reductions and the installation of centralized 
traffic control over the entire route except that part which has double tracks. 
A very substantial increase in traffic southbound could be handled on this line 
without difficulty. At least 20 percent additional northbound traffic could be 
handled with the same power now operating in that direction, with no increase 
in train miles and little additional cost otherwise, which would make it possible 
to convert practically all of added revenue to net revenue from operations 

Since the mileage from Louisville to Atlanta by either route is practically the 
same, there cannot be much difference in the aggregate cost of handling traffic 
via either route. No other road is interested or affected. The suggested change 
in routing by the L. & N. would unquestionably reduce the value to the N. C. & 

St. L. of its W. & A. lease, and would reduce its earnings, while, if present policies 
are continued, the earnings of the L. & N. will be prejudiced to a negligible extent, 
if at all, in view of its ownership of so large a part of the N. C. & St. L. stock. 

Under the circumstances discussed, the fact that the N. C. & St. L., over the 
period of its major development since 1873, has devoted itself to the solicitation 
of through traffic to and from group A territory, to the exclusion of group B 
territory, should not, in my opinion, now be overlooked in the determination of 
whether the N. C. & St. L. should now agree to surrender the advantage it has 
gained from its failure to join in through routes for traffic to and from group B 
territory, without acquiring compensating benefits. I therefore respectfully 
suggest that no change be made in the traffic policies discussed, at least until the 
overall survey is concluded, which you mentioned to me in our conversation. 

Yours very truly, 
(Signed) W. S. Hackwortn, President. 
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LovisviLte & Nasuvitite Rartroap Co. 
OFFICE OF PRESIDENT AT LOUISVILLE, KY., MAY 1, 195! 


Mr. W. S. Hacxkworts, 
President, Nashville, Chattanooga & St. Louis Railway Co., 
Nashville, Tenn. 

Dear Mr. Hackxwortn: I have your letter of April 18 in regard to the routing 
of traffic from Cincinnati and Louisville to Atlanta and points beyond and in 
the reverse direction. 

I have considered the arguments presented, and I believe that the best interest 
of the two railroads would be served by modifying the present routing arrange- 
ments as follows: 

From. Cineinnati and. beyond.to Atlanta and beyond, traffic to be solicited 
and handled via L. & N. except we will continue as an open route the route via 
L. & N.-Nashville thence N. C. & St. L. for delivery at private or assigned 
sidings served by the N. C. & St. L. We will also continue as an open route the 
route via the L. & N.—Nashville-N. C. & St. L.—Chattanooga thence Central 
of Georgia for delivery at sidings at points served by the Central of Georgia in 
the Atlanta district. 

From Louisville and beyond to Atlanta and beyond the route via the L. & N. 
direct will be open except for private or assigned sidings on the N. C. & St. L., 
and we will not close any of the routes via Nashville and the N. C. & St. L. 

The same changes will be observed in the northbound routes. 

Incidentally, we have sent a few merchandise cars from Louisville to Atlanta 
via the L. & N. direct, and find that the time via that route is faster than the 
route ——— Nashville. 


cerely, 


(Signed) J. E. Titrorp, President. 
O 





MAP OF LOUISVILLE AND N 


AND 


AFFILIATED 


Rushville g | | 2 : 
40 Ee ) | | | 
eid 
re ; ; 
: es YE. 
\isboro / 
a + 


= 


dgewood 
wl iberty 


Tepanon / ‘ : 
Junction City é \ 
ge weeksou”Y : 
O He Ss 3 
2 
pound: 
u 


© 
% QGIaMGs 
. 


mancheste® 
pardee # 2. 


O 
wazarO& Fleming 


D ate 


—_ 


Honenwald 


Brillant 


wnedgev'!'e \o 
sandersville 
a Tea 





Standing we 


eee Foxy jeaigeyhe [A ge Joes 338 7 aid 


nv x 
piece Wilton , © 


Gulfport.) 


a — 


RAILROAD MAP 


OF THE 


UNITED STATES 


SOUTHEASTERN SECTION) 


Scale 1:2,500,000 


Approximately 40 miles to 1 inch 


25 50 75 100 175 miles 


LEGEND 


SINGLE TRACK 
TWO OR MORE TRACKS 
NARROW GAUGE 


UNDER CONSTRUCTION 


OPERATED BY ATLANTIC COAST LINE 


OPERATED BY LOUISVILLE AND NASHVILLE 


OPERATED BY NASHVILLE, CHATTANOOGA AND ST. LOUIS 


OPERATED JOINTLY BY ATLANTIC COAST LINE AND 
LOUISVILLE & NASHVILLE 





AN 
D NASHVILLE RAILROAD 


AND 
ATED LINE 


* 
manor 
Fes 


dw. setters” 


U 
G witkesboro 


rmont 


Buffalo 
Carls! BA 


wwedgevill® 
sandersville 
q Tent 








Dd on. sas ee ees eb x Fe 










qville 
€\ aville 








78° 


PRINTED BY ARMY MAP SERVICE, corPS OF ENGINEERS, 4-56, 92673 


